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PREFACE. 


* All attempt has been made in the following pages to point out the great 
and growing importance of the subject which is not, as sup^josed in some 
quarters, merel\’ dry and academic, useful to Jurists and Legislators only. 
\"icw'ed aright it is interesting and of practical importance to the practising 
lawyer, the student of history, as well as to the public in general. True, 
the enumeration of the different enactments m their chronological order 
iornis a part, a miiior part of the subject, but this is not tiiL whole subject ; 
it does not exhaust the subject ; it is not even the whole history codi- 
fication in this country Codificaliun is a branch of legislation, and law 
cannot be projjm'H' understood apart from the history and sjnrit of the 
nation wdiose law it is, and hence it has beem necessar}' to doal to a certain 
extent w'ith the legal and constitutional history of India 

Questions relating to the genesis, essence, principle, form and inter- 
pretation of the British Indian Codes have been the subject-matter of dis- 
cussion in a good many reported cases and are of the utmost importance to 
practising lawyers. In this connection reference may be made to the case 
of Secietary of State jot India v. Moment [ (19121 40 I. A 48, 55 ] where 
it has been held that the Government of India can not by legislation take away 
the right to proceed against it in a Civil Court 111 a case iiuolving a right 
qver land, and that any Act wd.ich takes away such a right is uHia vircb. 
Besides these important questions there is the question of the feasibility of 
further codification 111 this country. The answer to this question depends 
oh the answxr to another question, viz whether the present Anglo-Indian 
Codes ha\x been a success. It has been stated on high authority that 
they have been ‘‘triumphantly successfuF’ ; but they cannot be, and 
arc not, peifcct, nor exhaustive It should be noted also that great as 
the advantages of codification are, it is not the panacea for all the ills 
human society is heir to. Codes “cannot regulate the^ time to come, 
so as to make express provision' against all inconveniences, which are in- 
finite in number,’’ and “it is the duty of the Judges to apply the laws not 
only to wLat appears to be regulated by their express dispositions, but to 
all the cases w^here a just application of them may be made, which appear 
to be comprehended within the express sense of the law or withifi the conse- 
quences that may be gathered from itf’ {^Kamini v. Pfomotho (1911). 

13 C. L. J. 609] Here comes in the maxim of justice, equlb- and good ' 
conscience ; a maxim w^hich has flayed and is still playing an important 
paft in the history of the development of law’ and of codification. This maxim 
has bgpn generally interpreted to mean the rules of English lawq if found 
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applicable io Indian society and circumstances. The proviso is necessary 
because the English rules of interpretation — in so far at least as these are 
artificial rules of construction which have arisen m the administration of 
English Courts of Equity— must not be allowed to govern, for instance, the 
interpretation of wills, executed before the passing ot the Indian Succession 
Act. In such cases the questions of construction must be determined bv the 
principles of natural justice, or to use the familiar language, according lo 
'^justice, equity and good conscience.’' [Slzinnci v. Naiimhal Sing (1913) 
40 I A. 105, 114 ] Recognition of this maxim in Japan and British India 
helps the true construction of codes and development of laws and its non- 
recognition m Germany sometimes makes the rational interpretation of the 
Gc*rman Cuil Code impossible as shown bj’ the followung case According 
to a police by-law, all ladders in towns should be furnished with iron spikes 
A burglar, in entering a house by means of a spikelcss ladder which he had 
found on the premises, injured himself and sued the owmer of the house for 
having caused the injuri^^s through contravening the police regulation. A 
literal construction of Par <S23*of the German Civil Code wr)uld have sup- 
ported his case, and the Judge with consideralile hesitation finally decided 
the case against the burglar (XXIX L Q R 478) But this right of the 
Judges amounts to the pow-er of making the law, and unless measures are 
taken to prevent it, the codes are ere long encumbered with a mass of com- 
ments and decisions To prevent this evil it is necessary that codes should 
be revised and amended at intervals of only a few* years. 

The subject of Civil Wrongs in this country is still iincodified, 
though its codification had been advocated.by Sir H S. ]\Iaine, Sir James 
Stephen, Sir Frederick Pollock and other eminent Jurists and Judges. In 
one br^ich of this subject, namely on the question wiiether the use of abusive 
language without actual damages is actionable or not, there is a difference 
of opinion betw^een the European and Indian Judges of the different 
Indian High Courts. The law^ of Master and Servant as also that 
of Alluvion and Diluvion require codification Then lastly there is 
the important question of codification of the personal laws of the 
Hindus and Mahomedans. There are judgments of the Privy Council 
wiiich are agamst the sentiment of the people, and steps should be 
taken to restore harmony betw^een the tw^o. Then again the Legis- 
lature by the Hindu \Vtdou\s Remaniagc Act (XV of 1856) legalizes 
marriage of the Hindu widowq but deprives her of her rights in 
her deceased husband’s properly, and also deprives her of the -custody 
of her children on her remarriage. But it has been held by the 
British Indian High Courts that wrheii a Hindu wudow" becomes unchaste 
after her hui^band’s death, she cannot be deprived of her rights in the pro- 
perty of her deceased husband: The British Indian Coimts have gone 
further and held that w’hen a Hindu mother becomes iincHaste after "^er 
husband’s death she does not therebydose her right to succeed to the P5ij[)erty 
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of her Sun Whether ^iich miomaly ought to continue or not^ must be 
exercising the iiiiiidis of the members of the societ}' concerned as well as 
the adiiiiiiistrators Here is abundant ^copc for the rc-ordering of things'*!!! 
the shape of further codification There are other iiiiportaiit questions ot 
law noticed in these lectures, on which there should be uniformity of rules 
This brings in the question of how these changes are to be effected, 
OF 111 other words the (|itestioii of machinery and material for further codi- 
fication* The question of the Standing Laiv Committee or ConiiiiissioTi to 
entertain ‘^complaints against the law'’ and the question of its rights 
to discharge the duties of comnieiitators and Sishtd'^ of ancient India and 
to develop the law of the country are questions of vital importance not <Jiily 
to the lawyers but als(j to the public in general. 

Then there is the Imperial aspect of codiffcation The uniiviiig in- 
fluence of codes has helped the consolidation or fliffertiit i^arts of Britisli 
India and will liel]) the consolidation o: tlie dilTereni i^arls of the Ihfitish 
Empire The Indrii! Penal Code has been copied iveii in some of the 
British possessions where the hill rights citizenship iA IMtish Indians 
have been questioned Then, with the passing of the present Indian Cop}'- 
nght Act a new era in the history of codification has begun. This Act has 
established harmony betw’een the law^s nut only of the different parts ot the 
British Empire, but also betw^eeii those of India and most of the other 
civilized countries of the w’orld If these lectures succeed in creating a 
spirit of eiiquir}’ into the subjects iiieiitioned alxme amongst the lawyers 
and the people, in rousing the legal consciousness of the people and making 
them take up the subject of further codification and consulidaticm in real 
earnest, then my labours will he: amply rewarded 

I beg to acknowledge mv indebtedness to Sir F Pollock and vSirC P. 
Ilbert for the \'aliiable help I have received from their writings So far 
as ‘codification of Hindu Law is concerned I am deeply indebted to Prof 
Krishna Kamal Bliattacharyya, Sir Gooroodas Banerjee and the late Prof. 
Kaj kooniar Sarvadhikary for the help I have received from their Tagore 
Law Lectures 


Cidcuiht, j^ih May, /o/q. 
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rs^TRODUCTORY 

• 'Codification as a subject for Tagore La’v\ Lectures — Yvliat is a Code — Beiitliain — 
Austiii-^rortalib — Domat — Ilbert — Halsbur} — Code and coguoscibilitv of Law — Sidg- 
wick — Essence oi a code — Gokul v Padmaniiud (19. >2) 29C 715 — Codification , its 
meaning — Bentham — Austin — bir James Stephen — Lord Esher — Ilbert — Difieience be- 
tween case-law', statute-law' and codified law — Practicability of codification — Tliibant 
and Savigny — Codification in the abstract and 111 the concrete — Codification in the 
abstract Objections to codification — Codification in the concrete — Codification, its 
place in Jurisprudence — Heroic Age and Age of aristcjcracies — Era of customary la\\ and 
of code — PamsiDam and separation of legislative and execiiinc authority in aiicitnt 
Injia — Ancient Codes Their \alue — Codification in ancient hvlid — Mauu and Yapia- 
valkya — kaUra'a-i-Alanigi) i — Balnlon, C idc o? Kaiuniuiabi Its essential features — 
Greece Ihaco, Lyc^tryu^ and Soh'yn — Rotuan Cnda^ CPcf^ouu^ H<'')mo'^€nes 
Gants Justinian — Bicviainini Aniani, Papiani Rcsponsohim — Hoderp codts—Pnissiaii 
cr^e — Landfcclit — kicnch codes Code (. red Its salue — Austria fo^^phnie Code — The 
Uahan, PoituAucsc and Spanish code ^ — Codification 111 Tinke} — Geiniam' German 
Cnil Code How compiled Its cniics — Codification m America— England — Codifiia- 
uon in Japan — Japanese Civil Code , its history — British India — Genesis of Anglo- 
Indian Codes — Ilistoiy of codification Anatom}, Pliysiolog} and Pliysiognoniy of 
histoiw — Lessons from the histor} of codificatirui m British India — Conclusion 

pp T— r. 

LECTURE I. 

HISTORY OF COPJEICATIOX IX BRITISH IXDIA 

« 

British India, definition of Three periods 111 the lustoiw of codification i!i British 

India Fust pciiod {1601— 17ns) Charters of idur, 1609, lodi, i6c/<, 1726, 175 I 
Cov. partiall} sotereign body Remarks of ZNIacaulav — Grant of Dcieannce Second 
period (1765— i<S 113)— Position of the E I Coy —Administration of re\enue and justice— 
Appointment of Supervisors 1769 Their duty Letter of Instnictioiis to the Supervisors 
— Collectors Just discernment of Collectors — Plan of AVanen Hastings, 1772. Ilie 
Regulating Act, 1773— Restriction of the Legislative pow'er of the Government of 
India— Its removal— Judicial Regulation of nth April 1780— Regulation of sth July 
Impey’s CivU Proccdiue Code— Russell’s Collection of Reg XLI of 

1793 inaugurating the system of Regulation Law — Bengal — Benares and Ceded Pro- 
vinces— Madras— Bombay Subject matter of the Regulations— Colebrooke’s Digest 

of Regulations — Hanngton’s Analysis — Auber’s Analysh — AVhite’s Bengal Regulations 
— Molony’s Bengal Regulations and Synopsis— Blnnt and Shakespear’s Abstract of 
Regulations &c —Dale’s Index to Regulations — Richard Clarke’s Bengal Regulations— 
Prinsep’s* dbsfrarf of Civil RcguMions—Baptist Mission Press Bditioji of Bengal 
Regulations —Third peiiod (1834 to the present time) Charter Act iS33~-Appomtiiieiit 
of Law Member and Law' Commission— ^irst* Law Commission Its Members— Dmff 
Penal Code, Civil Pioceduic Code and Lhnifation Bills —Digests Sec pfffjlished 111 the 

third period— Marshman—Skipteith—Cifmpbell—lheohald—AIoiIcy—Beaufoif— Baynes 

— l^chard Clarke’s Madras Regulations — Femeick — BTai rison — Sutherland — Field The 
Second Indian Laiu Commission, 18^3- Its members Its Reports— The Punjab Civil 
Code-^ht Third Law' Commission, iS6t |ilts Members. Its Reports— Legislative 
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activit} in Briti<^h India — Sir PI S Maine. Sir Jameb Stephen — Lord Plobhouse — 
Despatch from the Secretary of State for India to the Go\ernmeiit of India, dated 4tli 
iMarch iSrs— Fourth Dan Conimission—Its Members— Its Reports— Codification iSSa— 

T913— Concliibion - PP U — 71 

» 


LECTURE IL 

NBCBvSSITY OF CODIFICATION IN BRITISH INDIA 

(A) Copfiiosubility oi law — Reg. NLI of 1793 — 37 Geo III c — Inquiry by Lord 
\Vellesley~Th\o questions, Answers thereto (B) To remove uncertain^ of law — 
Causes of uncertainty of law’ — ist Cause Remarks of Sir AVilliam Jones— and Cause 
Remarks of Lord IMacaulay — 3rd Cause— 4th Cause Uncertainty of I Criminal Law — 
II Evidence— III Limitation Plan of Warren Hastings — IV Cuil Procedure Nine 
diifereiit svbtenis V Contract Remarks of ]Mr Buckingham Hansardfs Debates. 
Third series Vol XVIII 777, 77S — Coi respondence between the Judges of the Supreme 
Court and Lord Metcalfe — Debate in the House of Commons June 13, 1S33 Charles 
Grant ^lacaulay Necessity and practicability of codification In British India — Its 
principle — Uncertainty of Law in the Punjab. (C) To check the introduction of the 
technical rules of English latf^ — IMaxiin of lubtice, equity and good conscience. Plow 
and when introduced — Letter fiom the President in Council to the Court of Directors 
dated 3rd November 1772 Charter of the vSupreme Court 1774 Inipey’s Regulation 
dated 5lh July 1781. Zillah and City Courts ; Regulation III of 1793 §21 — ^Reg. V of 
1831 §6 — Act XII of 1SS7 § 37 — IMudras Civil Courts Act {III of 1873 §16) — Bombay 
Reg IV of 1S27 §26 — Central Pio\inces — Lower Burma — Oudh — The Puniab — The North 
West Frontier Provinces — Where are the Courts to look for the principles wdiich aie 
to guide them^ Sawop v Troylakhonatli (iS68) 9 W. R. 230, 232 per Sir Barnes 
Peacock C J )Vaghela v Shekh Mashidni (18S7) 14 I A 89, 96 Attempt to check 
the introduction of the technical rules of English Law’ Despatch from Lotd Salis- 
biiryf to the Govcimncni ot India Dated 20th January', 1876 (D) To avoid the evils 

of judicial legislation I. Elasticity of judge-made law' ndnsou Walter (1S6S) L R- 
4 Q. B 93, per Lord Cockburn Contia Sir James Stephen. II Plarsh and unjust rules*' 
stereotyp'ed Prof. DiceyN view' Mi Me v M! Shwe Ma {1912)16 C W.N.529, 533. 
(E) To preserve the customs suited to the people of the country. (F) Unifying in- 
fluence of codes — Despatch from the Government of India to the Secretary of State 
for India, dated luth March 1877 — Conclusion pp 75 — 103 


LECTURE III. 

THE INFLX^ENCB OF THE CONDITION OF PEOPLE ON CODIFICATION 

IN BRITISH INDIA. 

The guiding principles of the Anglo-Indian administrators —Cardinal principle 
of legislation Solon Bryce —Early Anglo-Indian administrators ?>iid indigenous laws. 
— Regulation IX of iSoo Preamble— I Civil and Revenue Courts in Bengal— their 
separation, amalgamation and separation. Supervisors— Collectors Recall of Collec- 
tors. 1774 —l)i visional courts of Deieamue Adawluf Provincial Court Judges became 
the collectors. 17S7 — Revised Code of Jijdicial Regulation 27th June 17S7 — ^Remarks of 
^Sir John Shor^— Harington Too extensive *a trust— Lord Cornwallis. 11 . Criminal 
law and condition of people.— Dacoffy. Rule of Flan of Warren Hastings 1772. 
Opinion of the Circuit Committee— Slaverv* as a punishment View^s of Warren Hastings 
and Sir William Jones.— Criminal Tubes Acts— Condition of people of'^India unfavour- 
able to codification Reasons.— Saving of the personal law's of Hindus and^aho- 



nitdans — Rule 23 of tlie Plan f>f \\^arre:i Pla'-ting-^ 1772 Parental auihoiit\. Supreme 
Court, High Courts, Ci\il Courts Act^ Restricted apphcatioii of the Anglo-Indian 
Codes. — I Pt}\>Oiial tA* SuccesMon Act The Tru^-tees Act C Trustees -anti 

Mortgagees Po;\ers Act. hlarried W'otneti’b Property Act. E; Ihe Indian Di\orcc 
Act JV of 1009 and X of 1912 II. Locui Provincial CodcD -A’ EaseiLeiit"^ Act. 
;I>j Irdst Act. 'Cj Transfer uf Propert} Ac: ‘H The Scheduled Districts Act 
IR} The Local Extent Act. — Ajh^oc Laz>.s Rc ,Rcg HI of 1077,. Angni 

Disfuct Regdiatwn iReg I of i-typ;. Atakan Hiil D btuct Cans Rc,^uldticn TX of 
iS74j. The lUitish Behidustan La'cs Rcguia^ioti ;Reg. I of 1S9 *' Bunda Laii s Act 
*Act XIII of 1S9S'. The Cedtial Piovnices La'u s Act Act XX ff 13751 Chin Hills 
Regulaiiori (Reg V of JN90) KacJiw Hill Triocs RcgMiUtiO}. 'R^g. I of iCy; > Oudh 
Laics Act Pt. II 'Act XVIII ot n>76. The Punjab Lai. s Id Act IV of 1372' Sohfkat 
Pa}ganas Sciflctncn: Regulaiion Reg III of 1S72 and Reg. V (d 1393; — Local and 
Special Laws and Cusioins. (Ai Indian Penal Code 3. — I'eiial Code cli XV. and 
RHigioii ot the People — Dharna and Tiaga §292 Indian I Anal Code and sale of 
olisceiie books Khoodc v Luap vjC 377, C'y — Oii cnees nlaure to marriage 

Dr^ift Indian Penal Code Note O liigan.} ami Adulter}" — Puiii-'Lincni oi l^ss of liiub 
Substitution of 7 and 17 }eais iir^misonnicrt 'Bi Indian Contract Act — Trade customs 
— Clianipert} anl dlaintciiarce, c? rd Indian Contract Act ‘Tgnorint pcasantr}’* and 
“astute nione} lenders " Indian Contiact Act Anieiidnient Act A’lof iS jjt lt> nb;cct — 
Transfer and acquisition of X? -rights in the Central ProMiicc'.. The^CentiT'l Provinces 
Tciianc} Act XT of Tlengal Tenancy Act and cntiiiition of people — XTii -Reg illa- 

tion ProMiices 1 33 & 3; Vic e 31 — SaMiig (T local law^ and usagts — Condition r>f people 
and Civil Procedure Code — Didicultif- of codification in British India — Conclusion 

pp. 104— 137 

LECTURE I¥. 

OBJECTIOXS TO CODIFICATION. 

HOW THEY HAVE BEEN IMET IX BRITISH INDIA. 

Zdnsr objcciion. Inherent incompleteness of Codes remedy (A) Use of Deii- 

'^nition. Macaulay (Bj Use of Illnslratioii “Iiistriinient of new cr .nstruct!\e power.” 
Pollock How- illustrations nia} make law. Objections to the use of illustratimi. Xanak 
Ram V Mehiti Lai (iS77> lA. 2S7, 490 “Captious depreciation of the utility' of 
Blustratioiis.” Pollock Present da} tendenc} 111 British India Second objeciwn. 
Its remedy Rivision. Macaulay, Roniilly and Sir James Stephen Thud objcclion. 
Slereot} ping of law Codification and fudge-mjLtc lawn IBason r. II alfei (iSoSi 
L R. 4 Q. B. 73, 93 Per Lord Cockbum Repl\ of Sir James Stephen. Prof. Dicey, 
Ilbert Indian ode-, not exhaustive Casts Foudfi oy'ectKVi. Not applicable to 
codification in general Bengal Tenanc} Act Firth objection It eiiiboldeiis knatCvS 
Reply — This objection and the Indian Easements Act Sixths objection Alleged 
failuie of existing codes Chalmers. Stokes Conclu^sion pp. 13S 14*'^ 

LECTURE Y. 

GENESIS. PRINCIPLES, FORM AND INTERPRETATION OF TPIH 
ANGLO-INDIAN CODES 

Genesis of the Anglo-Indian Codes—Administrative exigencies— Dual system of 
Government— Letter from the Comniitirfee of Circuit to the Council at Fort William. 
Dated 15th August 1772 — Plan of Warren Hastings R. 23 — Hallitd^ Gentoo Cadc—^ 
Hamilton’s Hedaj'a— Regulations past^ed betw-em i772-i793--Iiiipey’s Civil Procedure 
code. Judicial* Reg of 5th July 17S1— Reg. XLI of 1793— Principles of xVnglo-Indiaii 
Codes. Plan of Warren Ffastings— Macaulay Lord Romilly— Ethical principles as 
the-^sis of Anglo-Indian Codes. Floyd Oiarke’s view’— Form of Anglo-Indian Codes. 



Reg. XIvI of 1793 WauL of illustration — Importance of Regulation Codes — Title and 
Preamble — AVordmg — Arrangement of siibjcct-mattcr Bod\ of the code and schedules 
Recc^mmendatioii of the Special Committee to consider the amendment of the Civil 
Procedure Code of iSS :} — ^Remarks of Sir C P Ilbert — Blaboration of details avoided — 
Referential legislation Its meaning — Hindu ills Act — JNIaterials for codification, 
(i) Tan' Reports — (a) Digests — Maclunert' foi codification — Tegislatue Council 13 Geo 
Hi c 63. — Charter Act 1S33 Its pro\ision — Raw Memlier — Charter Act 1S53 Its pro- 
vision — The Indian Council Act 1861 (24 <1 25 A'lc. c 67) — Its jirovision — Difterence 
between the old and present day Provincial Regislature — Non-Regulation Ifiovinces 
The Indian Councils Act 1S61 §25 — 33 & 34 Vic c 3 — The Indian Council iVets of 1S69, 
187.^, 1892, 1904, 1909, 1912. — vStatiitort Rules — Interpretation of Statutes — Proper mode 
ot dealing with an Act intended to codify a particular branch of the law Consideration 
ol pre\ious law. — Intel pretation of Statutes affecting hberU" of subicctvS, penal 
statutes, — General and vSpecial Acts vStatutes incorporated by reference — Interpretation 
of British Indian Acts and refereiic(.. to P'nghsh decisions, pioceedings of legislatures, 
ob]ects and reasons, repoits of Raw Coinnnssioners, title of a chapter, preamble, 
schedule, heading of sections, illustrations, interpretation danse, marginal notes, 
official translation of Acts . . pp 130 — 179. 


• LE^CTURE YI. 

PROGRRvSv^OP CODIFICATION IN BRITISPI INDIA 

Classification of law foi codification (A) First or Preliminary and General Part 
Its contents, — (B) vSecond part containing vSubstaiitive law' I Xfiiblic lawn II Prnate law 
III Relief (C) Third pait containing Adjectuc law — Contents ot Indian Statute Book — 
British Indian Code, (.V) First l^lrt coiitaiiniig rules relating to the status of (1) Infants 
(2} Runatics (3) Companies (4) Corporations (5) XAinales, and to Interpretation ot 
Statutes. The Genoa! Clauses Acts — (B) Second Part Substantive law I Public {a) con- 
siitutional (including judicial .system) (ij Go^ eminent of India Necessity of consolida- 
tion of this branch of law'. (2) Judicial si stem. High Courts, Chief Courts, Subordinate 
Courts. (3) Aim} (4) Rocal self-government Municipalities and District Boards. 
Power of taxation — [b) Regulative (1) FMucation. The Indian Universities Act. 
Primary and vSecondary Rducalion, proMsioiis of the Rocal Self-Goveriinieiil Acts and 
^Municipal Acts (2) Police. (3) Public health. (4) Acts relating to different pro^ 
fessions Regal Practitioners Medical Practitioners Fdilors of newspapers. (5) Mis- 
cellaneous. {}) K;vcise — (u) Coinage and paper currenc} Government and welfare 

of people (a) Factories Act. (b) Co-operative Credit Societies {c) Government Savings 
Bank (d) Presidency Banks (e) The Indian Securities Act — (I'u) Income Tax. {v) Public 
Buildings, {vi) Ancient Monuments Preservation Act {vu) Merchant shipping — 
{vili} Indian Railways.— -( ia;) Post and Telegraph —( a;) Indian Marine.— 

f.vi) Prison. — {xii) Salt.— (Ajffi) Official Secrets. — {xiv) Tariff. — (.vu) Indian Rlectncity 
Act— (.Ti'd The Indian Airships Act. — Substantive*. I. Public, (c) Criminal Law. The 
Indian Penal Code. Its basis — ^Retter from Rord Macaulay and other members of the 
First Indian Raw Commission to Rord Auckland. Dated 14th October 1837. — Other 
Acts containing the penal law^s of India .... pp. iSo — 216. 

LECTURE ¥11. 

PROGRr|gS OF CODIFICATION IN BRITISH INDIA. SUBSTANTIVE 
" (PRIVATE) AND ADJECTIVE RAW 

Substantive law'. II Private fa) Civil wrongs. Necessity of codifiication of law 
on tills subject. Remarks of Sir James Stephen. Minute by Sir Henr}^ Maine, dated 
17th luly 1S79. Evils of non-codificationf Example Use of abusive languagef^Fdfe- 



pa) Hiiliyatu oj I of diiieruit Judges of dittcruii: High Luiirts — 

Ditt\reiice of opinion amongst tno European and Inaian Judges of the different High 
Loiirls. Sir rrederick PoUolIi's jn^iun Cr.u — b Lh:* t"o piopciij 

Disabilities ui liuropeaiis 55 III c 5131 Ad.ertibeinent piillislieti be the Board 
of Rcieiine, Bengal, on the nth Xoveinber 139^ Reg II of 1703 117 PtopePy ui Land 
Picfj 1037 HV of hleg VII of 1032 'lit! cui r Ij^^abu hti. Rernyvai Jit 

iXXI oi 1050; Laiuthidac} i>' PiibLic L^iiUiya, and DzhttN .jt*f dl of i' 53, havv of 
iVlIiiviun and Diiuiion Dr btokes Ailnvii^n Bill J}an\tc} o pn)pe>ty Jet <IV of JObt 
1 he Te*Jianey Acts Bengal Tcna},cj. .lac, not a comjjlete Lode — l^c rtition • »! ikoperno 
The Estate PaiiPiun JcP Bengal Parntion oi res eiiiie-x^aj ing estau-^ I>*flerent enact- 
ments The hia^aii Pa!iitiO}i Act — it-, limited api'lieatnni — hd^enients Hindu and 
3 Iahoiiiedaii lass on the subject The Jndian Ea^^ehu tii s let of jb o- — Lopsright 
hiterars , Music, Drama and Tme Arts Tlte Indian Cop^upni lei 'XX of i."t7) lae 
Jnaian topyiipht Act, 1914 III of 19141 Its genesis — 1 ht' Indtan Patents and J>eo'^hs 
Act HI of 1911! — buijstantis t. II lYisate Lonitac: Ine ^nd\n: LiUioaci Ad (IX ik 
if72! Its origin Contents 7 he Inaian Cunt, a J Aiti and Bu ihaH Akua Yoik ciiA 
L^ldc K>n the suljjeci of obligation Rem.n/ts rg Sir I redentk i'olioek 1 Pt Indian 
Lontiaci Act It" scope Its merits Other Act- sshnh eontaiii ^aosisioiis uf the 
lass* <jf Cuiiiract t] Iransiti of Proptru Act HI Th^ Aegoliable Instruments Act 
illli Contract ssitli earner- Bottoinrs and Re-p^'iiideiitia IV"* ^iubter and Servant, 
iVj Master and Apprentice ;VD Professional sersicc ATP Insurahee 'VTII- Trust 
SuhstaiitJs e Pnsate uh Tamils relations i< Marriage Ddiercit enaeinients on the 
siib]ecL iTrs(inal lass of Flindiis and Mahomedaiis f>i] the suhiect lelt untouched 
by the British Indian hegislatiire. tr? iTreiii ami child .3* Guanlniii- 
sliip Court of Wards nj Succession and Inheritance Reg XI ol 1793 iji, Reg X 
of iSkj. Boin]>ay Reg VI II of ns:i7 (Madras Reg V of o'.zy i; Act XIX of isCi 

Indian Succession Act {X of iSo^v Uindii \l ilh Ait ;XXI of ib-'g Act VH of 19. i. 

The Succession Ceitificatc Act (VH u{ iSsg' Other Acts on the Mibiecl HI Relief 
Specific Relief Act (I 011^77; tC) Adieetis'e Bass, Cisil Crains Acts Reseiiiie Proce- 
dure in different prosinccs of India Procedun in Tcstamentan simce-sirm and Ad- 
^niiiiist ration of Intestate TNiatc^ — Procedure 111 Dison'c and IMatrnnrjnial cases — 
Criminal Procedure Prestdencs Tossiis. Mot, usil Courts —Eros of Ipidence Bengal 
Regulations on the subject Madras, Bonilias’ Esidence Act Act X of 1S3:: II of 
1^55 I ^^72 — Cisil iToceduie Impes X Cisil Pneedure Regulation f Judicial 
Regulation of 3th July i7'si( Draft of the Pirst Indian Pass- Coniinission Prior to 
JuJv 1859 there ssere 9 <lifferent ss stems ot tisil procedure m India Res Judicata. 
ihis doctrine not nientioned in the Judicial Regulation of 5th Juls 1751. Introduced 
b}" section XXII of Judicial Regulation of C7th June oi 1787 It is not dcris^ed from 
Pisingston’s Code of Esideiice for Louisiana Limitation Regiiiatioiis on the subject. 
Act XIV of 1S59 , IX of 1871 , XV of 1S77 , IX of i 9<>5 ^ p|) 217 — •263. 

LECTURE YIIL 

HOW FAR CODIFICATION HAS TOFCHED HIXDF AND .MAHOMKDAN LAW. 

Lass" administered in British India I. Hindu and hlahomedan Lass* 111 ceriain cases. 
II Legi’slative enactmenis HI The rule of justice, equiu* and good conscience. — 
Plan of Warren Hastings. Rule XXIII — Gentoo • its nieaniiig, Halhed Sir Bd. 
Hyde Bast. Ayrton Field Reg V. of 1S31 Reg VII of 1S32. Act XII of 1SS7 §37. 
Bombay Reg, IV of 1S27 §20 Madras^Cisul Courus Act fill of iS73hs'§i6 Defect of-» 
Rule XXIII of Plan of Warren Hasting.s. In .some niudeni Acts religions has'e been 
carefully distinguished in detail, in others the old form of language lias been used, 
e.g The Punjab Laws Act iIV of 1S72} — Puniah Lazes Act. Its origin Modified 

pros'isions of Hindu and Mahomedan Lasv omitted from the Punjab Lass's Act. 
BuduSist Lass*. Burma Laws Act (XIII of 18981 §13 — ^Rule of justic-e, equity an^ good 

-f 



coiibcieuce , introduced b> ^ou o± the Regulation of 5th July 17S1 in the 
^udac} Vc\cad}iLC Jdauliit, Regulation ot 5Lh Juh 1781 ^93 judicial Regulation of 27th 
Jiint3i787 Reg ill ol 1793 (Ziilali and Cit\ CoarLs) Reg V ot 1793 (rroMiicial Courts 
of Appealj Reg \I 1793 (biidder Dewannee xUiaulut) Act XX M oi 1852. Charters of 
High Courts Biiinia Lai<.'<; Jet (Xlll ot 1898) §13 Other Acts. — Rarl> British 

Indian adiiiiuisirators and indigenous h\\\s, Substanti\e iiubhc law^ constitutional, 
enminai law, procedure in criminal courts Idaii oJ Warren Hastings 1772 — Right 
of the Hast India Com]iaii\ to alter the lules of Mahoniedan Cniiiinal Raw Plan of 
Warren Hastings Rule XXX\'. Opinion of Waireii Plastiiigs, of other ineinhers ol 
his Council Better from \\'aireii Plastings, Ihesident ot the Council dated loth July 
1773 recorded in the proceedings of the Council dated the 3rd August 1773. Minute of 
Rord Corinvallis, ist December 1790 IModi heat 1011 of JMaliomedaii Criminal Raw pro- 
posed by Rord Cornwallis Regulation of 3rd December 1790 §§33, 34. Subsequent 
Regulations Intention of the criminal and not the manner or instrument of perpe- 
tration to constitute the rule for dtierminiiig the punishment. Relations of murdered 
person debarred from pardoning the olfender. Amputation of legs and arms or cruel 
mutilation w^as substituted by impiisomiicnt : IMutilation of limbs how perpetrated 
Calcutta Cluonicle of 19th Pebruary 17S9. — Modihcations C)f Mahoniedan Criminal Raw'. 
Act XVII of 1S69 '-Contract Presidency Towns Calcutta 21 Geo. III. c. 70 §17. Indian 
Conti act Act — Bengal Regulation HI of 1793 §21. Civil Courts Act (XII of 1SS7) §37. — 
Bomba} and Madras, 37 Geo c 142 §21 Charter of Madras Supreme Court §22. Bomba} 
Supreme Court §iS Indian Contract Act and Damdiipnt — Inhcutai.cc and Succession. 
Bengal Reg VII of 1832 §9 Cai,tc Disabilities Removal At I (XXI of 1850) — Indian 
Succession Act ^^§2, 82, 331, — Hindu Whlls Does birth ot a son revoke a liindu Whll"'* 
Interest taken by a widow' under a grant or devise Iw her husband — Instances sliowdng 
niodiiication of Hindu law by the Indian Succession Act. — Marriage. Practically 
untouched. Abolition of Salt (Reg. XVII of 1829) — I’lindu Whdow’S Remarriage zlct 
(XV of 1S56). I’reamble ot these tw'O enactments — Other enactments on this subject — 
Guardians and Wards— Act VIII of 1890 — The Indian Majority Act (X of 1875) — 
Act XV of 1S56 §3 — ^II, Adjective law. Civil Judicature. Divorce. Succession and Inheri- 
tance. Pr'obafc and Administration Act, iSSi — Criminal Procedure. — Hvidence.^ 
Rules of- Plindu and Mahoniedan Raw superseded by the Indian Bvidence Act 
§§107 — 109 — Raw of Rimitation. Unknown to Mahomedan Raw. Plan of Warren 
Hastings R XV. did not lepresent the true interpretation of Mahomedan Ravy. 
Yet not repealed when the mistake w'as found out Reg. II of 1S05, Preamble. 
Hindu law on .the subject. Yajnavalkya. II. 23. 2R JagannailCs Digest Bk. I. 
113 Strange’s Hindu Law Vol II p. 477 West and Biihler’s Hindu Law Bk. II. 4. 
— Revenue Procedure. Importance of the subject '^The history of revenue adminis- 
tration is the backbone of the history of Bengal under Rnglish rule” — Letter from the 
President and Council to the Court of Directors dated 3rd November 1772. Changes 
hi the Hindu and iVlahomedan Raw*. Thakuranee v Bislieshur (1865) B. R. R Sup. 
Vol. 202. — ^Revenue Sale law's, their general policy. Revenue demands and demands 
in respect of Cess. Act XI of 1859. Act VII of 1S68. Assessment of Rand Revenue 
generally. Calcutta. Bombay Presidency Bombay City — Rower Burma Upper Burma 
The Central Provinces, Coorg, Ajmere, Madras Presidency. IMadras City, N.-W 
Frontier Province and the Punjab The United Provinces of Agra and Oudh — 
Conclusion. pp. 264 — 299. 


^ LECTURE IX. 

FHASIBIRITY of further CODIFICATION IN BRITISH INDIA. 

Rise of new^ interests and new circumstances and necessity of legfslation— Minute 
of Sir Henry Maine dated 17th July 1879.^ Sir James Stephen’s Minute dated July 2, 
1879.^ Proposal to arrange the enactments scientifically laid aside— Contents *t>f the 



Indian Civil Codt; accurdtng to Sir Jainc- Slephen — Caii-c- nf -nspeiislon of codidca- 
tion 111 Eriti'^h India — ui; Axjprehen^inn ol o^er-legislatioii. and examination 

of th^ objection — dn Jud^^cs’ and othtr ofnc^&l"’ ^*b^ectioii that the t\Lo!e o£ their time 
I-- absorbed in cnticibinct iiev InlK and learning new act<. Anah'-i^ and exairniicitior. 
of the obiection— .c‘ India being made die ^abject of legislative experiments of nnes- 
tioiiable iitilit}' and iitiqiic>tionable costs Anahsn and examination of the objjection 
— Direction in ^"diich the \^orh of codiheatian njay be it^efnlrr carried on. Ilherr'- 
eiiifiirical tests — Application of the test'- to Ian of a T-'-rtb 'b'. IMasiei and Servant 
Aj Hindu joint-faniil} partnership bu<ines'> — Conditions precedent to further crHlinca- 
tioii r Inipro\ed. materials for cc>dificaiion ‘Ji Dn£e‘-ts b Da-v Repents 
liS Foreign codes and Rules of Hnglish law stript of technkalitics and h-cal petu- 
liarities of; Hindu and fvlahonie'lan Law wo Ciistoinar} Lav. ^ II Coddlers should 
be ‘Rcientiiic law vers ” Xapalc.ni on British Ptrbainent Amt.n and studj. of 
Jurisprudence — Jrvhn vStuart Mill and Commission oi CodiCcction. lArnxiiitnt Ltv 
C nnnnssion. Ill Training of “scientific lawvvts Sv ^^tein of -uch education ri 
Japan, Cerinaiiy and the Indian Universities — Machmery for irmher ♦ dnieat: ut 
Coiisiiiiitirui of Legislative Assemblies in British Iiidn — fb^iicral and Pjrtisiilar codi- 
fication — Plan of Sir Heiirv Manic and Sir Vhoina^ RfRigh J eople ol Indni ami 
codification Sir ScAVvd AhricdC vno — Branches of law' still uncodifi^d— CVnclu- 
sion ... . , pp " 

LECTURE k. 

CODIFICATIOX or CUSTOMARY LAW 
Custom as a source of law* according to Hindu and dLihoinedan Jurisprudence — 
Will clear proof ol usage outweigh the written text of law ' Dilic rente of opinion 
on the vSiihject between the Mnuansa school and mditr schools of Hindu Law. Lolicctof 
of Madiiia \ Muttii Ramhnga iI8o^, M 1 A 4.3'! — British- Indian cnactmciils winch 
save customs and usages Contrast between the Bengal kc Civil Courts Act iXII 
of 1SS7} ^‘37 and other British-Indian enactments which save customs hmau \ Imtiaz 
-un-Xissa (190713 A. L J 792 — Early steps taken to ascertain the custoirs of Hindus 
and Mahoniedaiis. Bengal Insiniction^ issued t> the Si^petvi^o) s in 1769 Boinbpvn 
'Works of Steele and Borradaile, Sir Mangaldas Xathubhai’s Gii]a}alh Cr.de R!Ce< 
Aladras Thurston’s Cades apd Tnbe.s Soufheni India Mar^h'iU’s Tu'icls amongs'f 
the Todas Ram Chandra Avv'ar’s Malabar Lazes and Cudom< The Punjab Tnpper’s 
Punjab Cusiomaiy La'U'. Boulnois and Rattigan On Custoiiiary Laze as adhiinisteicd 
in the Courts at the Punfah. The Ihiited Provinces Slierriiig’s Hindu Tubc:> and 
Castes District Gazetteers — Customary law in ancient India, why not codified — Ob- 
jections to Codification of Ciistomarv Law and answers thereto ist Objection. Preci- 
pitatelv cr.vstallizmg custom Analvsis and examination of the objection and Objection 
Social progress will be checked Exammation of the objection 3rd Objetion — It will 
invoh'e nov'el and distasteful legislation Analv'sis and examinat.ion of the objection. 
Opinion of Dr Stokes — Advantages of codification of customniv live — Disadvantages 
resulting from the want of a Code of Customary Law — Flow such codes should be 
compiled Altthod adopted by the Government of Bombav James Wise and Sir 

FIcrbert Risley in Bengal. Charles VIII and Louis XII of IVatice — Digests of 
Customary Law necessarv*— Ob|ection to such Digests. Onestion of cost — Use of such 
Dff^ed^ . . . pp. 322—333. 


LEaTURE XI. 

CODIFICATIOX OE THE PERSONAL LAWS OF THE HINDUS AND 

MlHOMEDiiXS. 

Digests of Hindu and Flahomedan law’s — ^Remarks of Sir William Jones — Sir 
Francis ATacnaghten. — Hindu Law% highly elastic ; not exhaustive. Sir Gonroodns 



Banerjee — Remarks of Justice vSir A. T. Mookerjee in Ram Gopal v. Nawin (1905) 
00^ 3^5> 319 — KGuslina Kamini v Ananda (1S09) 4 B. R R 231, 2S7 pm Macphersoii. 
J. — Oiiginal authorities on Hindu Law — Histoiy ol de\ elopment of Hindu Ln\v Thicc 
periods I. Sruti period II Period of Rislii Institutes III Period of Mitaksliara and 
later da}' coinineiitators — Foundation of British Knixiire in India New era m tlie 
history of Hindu Law Its chanicteristic feature — Smti and Rii,lii commentators 
displaced by modern commentators — The Mitaksliaia , Dayahlwi^a, I'yavaliaiamayukha 
Rc as gON erning authorities CoUccto) 0} Maduta v Miithi Ramaluioa (1868) i B L R. 
I, 12 (P C ) — ^Difierent Schools ol present da} Plindii Law' — Dates of compilation of 
the treatises which are the jiresent da} governing authorities — Revolution effected 
by Jimutavahana and Raghunandan in Bengal in 15th and 16th centurv — Mithila and 
Bengal Schools, rivalry between — Object of these compilations, to incorporate new 
customs and discard obsolete ones Basania v Joycndnt (1905) 33C 374 — Why the deve- 
lopment of Hindu Law checked at the end of the 18th century — Authority of the British 
Indian Legislatures to legislate on the xiersonal laws of the Hindus — Exceptional cases 
— Silence of Hindu Law and power of British Indian Legislatures to legislate — vSir 
James Stephen's view — Objections to such codification and answers thereto — ist 
Objection Stereotyping of rules — Ansv\er Confusion resulting from non-codificatien 
Examples (a) Succession to Hindu prostitutes TIanlal v Tiipuia (1913) T7C W N 
679 (F B ) 17 C L J 43S — (b) Do daughters get an absolute estate in their father’s 
property'^ — Conflicting decisions of the Indian High Courts — Difieience of opinion be- 
tween the Judges the Bombay High Court and the Hazuf Court of Baroda — Law m 
Guzeral is different from JMaynkh on the point — vSir Mangaldas’s Gnzerat customs — 
Origin of the rule in Bombay — Points on which the decisions of the Privy Council 
arc not approved by I-Iindiis — (a) Validity of adoption by a Flindu, w'ho has at the 
time of adoption, a son either real or adopted (b) vSimultaiicous adoptions by several 
wives or widows (c) Is the adoption of an only son valid ^ — Vvavahara Matiika — Does 
a Hindu widow exclude other females in an undivided family'!’ — Contradictoiy intti- 
l^retations of Ya]navaJkya — Privy Council decisions and stereotyping of law — 2nd Ob- 
jection It w'ill give offence to the people Analvsis and examination of the objection 
— Ilbert’s view — conditions precedent to be satisfied to meet the objection • — (a) 
Complete Lex Loci of family relations (b) Facilities for change of personal law with- ^ 
out change of creed — Permissive Bills — IMemon Bill of 1898 fc) Collective assent to 
special codes to be elicited through suitable representative machinery — Machinery for 
codification of the pervsonal laws of the Hindus and IMahomedans — (ci) Standing Com^ 
mission or Committee Its duties (/) To ascertain the rules of Hindu and IMahoinedan 
Law now in force (ii) To note the growth of practices not in strict conformity with 

the existing law (ni) To settle questions on which there is difference of opinion 
between different Hindu Commentators. Ram v Nawfn (1905) 33C 315, 323 Prosanno 
V Saiat (1908) 36C 86, ir^ fra) To ascertain popular opinion —Constitution of the 
Standing Law Commission or Committee — Conclusion pp 334 — 368 


LECTURE XIL 

CODIFICATION AND PROBABLE CLASSIFICATION OF THE PERSONAL LAWS 
OF MAHOMED ANS AND HINDUS 

Materials for such codification, (a) Ancient Hindu and Mahomedan Codes and 
their Commentaries (b) Case law', (c) Doctrine of Justice, Equity and Good 
Conscience (d)«^Tagore Law Lectures — Method of legislation in such cases (a) 
Original legislation. Its meaning f^) Remedial legislation (c) Establishment of 
harmony betw^een judicial decisions and popular sentiments— IMateiials fqr Codification 
of Mahomedan Law ‘Classification of Mahomedan Law for Codification First part 
dealing with the personal and local extent of the Code 2nd part containing^^aw 
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to ptr^-niKil ilLiii')! ^ id part o! pJi pan <kalni,^» with 

aLeiidtioii of propert} e II a/cf. irjft, prt-trdptmn — I: j/J \'ali.]at5n,4 Att 
(VI of 1913* Its inn porta nctr — L-oJitlcation of Hindu 1 ‘ir'^t step Preparatif >ij 

of Digests Use of the Dig'-ests — Cla'^siiUation of Hindu la a h»r Codification 

I Local ami pers^iiial apfihcatioii of such Code *- — 11 raiiiil\ leidtion 1 tdoptmu 
Di flu It It} of oKliP-cation IhYrca/ai/ii Ap]dication oi Hhert’s eiiipiiical test- 

— Tagore Uau Lectures on the suliject — lu MiShUily d^ui ( rduio uni^hip Ait VIII 
of. 1890. Its aim Is it a complete tride' Dihtrtiire of opimon 011 the siihjeet — Appih- 
cation of*Ilbert’s empirical tests — Tncore Law Lectures rm the "ul-iect — Mmiiitiiaiu t 
of relations — (up Inheritance and Siicces'^ion I)iiiiciilt\ of < f >ditication — Lmt of hem 
g!\eii lit stamlaid works of Hindu Law not ixhaiistnt — H tiirtlier development oi 
Iliiidii law po'^'-vihle Dicesi of Law "leccssarv — Special Codes to l»e compded — 

Application of Ilhert’s eni])ir{<,al tests — Whv codihcat’on ntcensar} ' a ' Keiiiov al of 1111- 
certaiiih of law caused b\ tondicting ]n<lRial ikcisums d>i A'ecessit} of leermlatie t 
pronouncement 111 certain case*- HI Fannlv Pnipeit} \ Joint iamilv pro- 

]>eru Application of IlberlC empirical tests 'raejore Ltctr.r.N on tin '-iibpwt — 
Digest. dl j Ahenatum of toint faiinlv propert" C t Tnmts, Htuanii transactions 
Digest fD '* Tvehgnms endowment--. Imp iriaiut of tin sufn*ewt Tagore Law 
Leeture^i e>n the snb]tcl — 1 \’ irindii ieni<tks— Varnage and Siudlian Diltuailtv of 
Coddlcation Taqore Law Lectures 011 the suhiecl Digest — ( iliat lafuai — Tlimlii 

Widow. Tagore J,ecUircs 011 the suLieet — T'nehastiU — /hi /uieanmni Cerenioin — 
Digests tr> be prepared b\ the Standing; Law C<nninission — Coditlcation and tdiicaitd 
Indians — Unanimous support ot such enactments is inipossshlt — I)octrine of religion-' 
nentrahtv — Its origin and meaning — Theor\ of legislation 111 ancient Hindu Jurisprii- 
rleiice Development of Hindu Law. \daptati m of the method to present circunm- 
tnnees Influence r»f Xavadu'ipa Pundits on the suL-ject Calcutta University aiul 
Training of Amai ft?*! Aisldus and developjineiu of law Present dav .ns/dus'. .Vutliontv 
C)l '.islifas curtailed because of fai The change in the theorv <d legislation Was ih«. 
l\Pdiomcdan Government inertly a tax-taking and not a law-making Gca ernment 
tb) The change in the constitution of courts — Sishfas and the hist glimpse of iIk 
doctrine of justice, e(|iiitv' and goe)d conscience — and the Siandmg Law Coin- 
nTissioii — Constitution of Hindu Sotietv unfavourable to codillcation rd the personal 
laws of the TTindiis Less iiis irr»m the historv oi C<*di!kan(m m Japan Coiiclusicni 
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CODIFICATION 

IN 

BRITISH INDIA 


INTRODUCTORY 

About half a centur}” ago the Senate <jf the Universih’^ 
of Calcutta, in pursuance of the wishes of the founder of 
the Tagore Law Professorship expressed in his will, re- 
solved that some branch of Hindu, iMahomedan or Anglo- 
Indian law should be uinually selected by the vSyndicate 
as the subject of the Tagore Law Lecture^, such selection 
being made wdth a vicnv to the ultimate formation of a 
body of Institutes of Indian law. In accordance with 
the resolution of the Senate, the Syndicate within the last 
iortv years selected various branches of Hindu, ]\Iaho- 
medan and Anglo-Indian law’ as the subjects of the Ta- 
gore Law’ Lectures, and these lectures form a body of 
Institutes of Indian law. They are valuable materials 
for the wwk of codification in this country and some of 
them w’ill be the basis of some future x\nglo-Indian Codes 
in the same way as Chalmer’s Bills of Exchange and Pol- 
lock’s Digest of the Law’ of Partnership have been in Eng- 
land It is in the fitness of things that fortv years after 
the founding of the Tagore Law^ Professorship, such a 
subject as ‘'Codification in British India” should be select- 
ed for the Tagore lectures, because in dealing w’ith this 
subject it wfill be necessarv to show how’ far the object of 
the vSenate has been accomplished and how’ much the cause 
of codification has been helped by these lectures Scienti- 
fic study of law’ and preparation of Institutes of law and 
Digests are important conditions precedent w’hich must 
be satisfied before any further proposal for codification 
can be entertained in this country. The fierce contro- 
\-ersy betw^een Thibaut and Bentham (representing the 
Analytical school of jurisprudence)* on one side, and Hugo, 
Savigny and other follow’ers of^the Historical school on 
the other an^ the struggle between the Hoissonadites and 
Hozumites (or the Revisionists) in Japan and the passing 
of the German and Japanese civil cocks are object lessons 
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to the students of Anglo-Indian jiinspnidcnce, as show- 
. iiig uliat an important bearing the scientific study of law 
and ])reparation of Digests have on codification If wc 
must have law and lawyers it is an enormous advantage to 
have the principles of the law made so clear that every in- 
telligent man may with a little trouble be able to under- 
stand them If it is determined to govern according to law 
and not by the arbitrary will of the ruler, savs vSir James 
vStephen, ‘‘the only way of avoiding quibbles, chicanery 
Mid the evils arising from misplaced and selfish ingenuity 
is to make the law which is to be administered, so clear, 
shor^-, ]>recLsc and comprehensive, as to leave the least 
])ossible scope for the exercise of those luianiiable 
qualities’^ (i) The importance of Code Kapoleon, the 
Indian Penal Code, the German and Japanese Civil Codes 
IS due not so much to their merits or demerits, but to the 
fact that they I4.V down the law in a clear and precise form 
Code" A code according to x\ustin (2) is a system of statute 
law, that is, any law (whether it proceeds from a subordi- 
nate or from a sovereign source) which is made directly, 
01 in the way of piroper legislation, and a code as a syste- 
matic and complete body of statute law should supersede 
all olhv} lair xchaterc} The object of a code is, savs 
Bentham, (3) that every one mav consult the law of 
which he stands in need, in the least possible time; and 
a code should be complete and self-sufficing, should not, 
be developed, supplemented or modified except by legis- 
lative enactment The basis of codification according to 
Bentham and i\ustin w^as the doctrine of Natural Law’ 
The views of Bentham, says Sir C P Ilbert { 4 ) were cha- 
lacteristic of the age in which he wmote; it was an age of 
great ideals. It underrated the difficulties of carrying 
them into execution It overrated the powers of Govern- 
ment It broke violently with the past It vras deficient 
in the sense of the importance of history and historical 
knowledge It aimed at finality and made insufficient 
allowance for the operation of natural growth and change. 
It is'nored or under-estimated differences cairsed by race, 

(1) Gazette of India. Supplement 1872 (May 4) p. S2 q. Sir 
James Stephen's article on ^'Leghlaiion^' in Sir *\V W Hunter's 
Life Of EatJ of Mavo VoL IT 

(2) 4usthLs 'Jiuispuidcnce, l,ec XXX\H vStudent’s Rd 
P* 314- 

view of a Complete Code of Laws. Bowring's 
ivi. V ol. III. pp. 207, 208 » ^ ‘ 

(p Encvclopcpdia of the Laia^s of England. Vol. JH, and Rd 

p ^ , 
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tliiiialL, rcli.c^!on, ])hybical, bocial and ccoiioiiiical 

cojfditioiis 

Portalib, oiiL (d' Xapokon’s law conimibbicaierb, speak- 
nr^ ot the inipossibility of having a Code so iiiiiversal in 
its application that it would not require to be expf)tiiKled, 
said ‘‘We have .-guarded a^fainst the dans^erous ambition 
of wn'^hms to regulate and foresee everythin^:. The wants 
of society are so varied that it is impossible for the legis- 
lator to [>rovide lor e\ery case or every emeri^eiicy We 
know that never or scarcely ever in any case, can a text 
of law be enacted so fair and precise that good sense and 
equity will alone suffice to decide it A new question 
springs 11 ]) Then how is it to be demded ^ To this 
question it is re])lied that the office ol the law is to fix b}* 
enlarged rules the general maxims of right and wrong, to 
establish firm principles Iruitfiil m conse<jUences and not 
Ui descend to the details of all (piestions which may arise 
upon each ])articular tc)])ic ” 

“Since laws are general rules,” sa\ s Tomal, ni 
”they cannot regulate the time to come, so as to make 
expivss pro\ I'-ion against all inconveniences, which are 
infinite in number, and that their dispositions should ex- 
])ress all the cases that may ]>ossibly happen, but it is 
only the ])rudence and duty of a lawgiver to foresee the 
most ordinary events and to form his dispositions in such 
a manner as that, without entering into the detail of the 
singular cases, he mav establish rules common to them 
all by discerning that which may de-,erve either excep- 
tions or ])arlicular dispositions.” 

We no longer behene, savs vSir C Ilberl (21 either in 
the practicabdily or in the desirability ol a code which 
shall be com])lete and sell -sufficing, which shall absolve* 
liom the necessit} of researches intf) the case-huv or sta- 
Uile law ol the past, winch shall ]>reeiude the indicia! de- 
V'iopment oi kuv in the future, and wiiich shall ]»ro\i<k 
a simple rule apolicable to every case with which the 
])raclical man may have to deal We know' that legal 
rules and legal expressions cannot ]>e severed from their 
i(K)ts ill the past We know that enacted law is most 
useful if confined to the statements of general principles, 


(li Domat\ Civil Laie Cli XII, St^c XVII Cushing’s Ed 
\ ol I p SS Stralian’s Idl Vol I p LXXVITI See also Hiu'ia 
CKundei V Soorodhonee (i868) B L R Sup Vol 985 (S C.) g W R 
po Panthanan v, jyn'aika { igos) 3 C L J ^9, 35 

i2) Encytlopa'dia ot the Ltixes of England. Vol III. 2nd Idk 
p. 127. 
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and that the more it tlcbcends into details, the more likel}^ it 
* IS to commit blunders, to hamper action and to cramp 
development ‘'But no state ’’ says Lord Halsbury (i) 
“begins with a regular system of law A code is a want 
developed by progressive and unscientiiic legislation and 
•Halsbui} political relations of the citizens to each other gi\T‘ a^ 

form and tone to the laws winch may ultimatel}" produce 
confusion and contradiction But whatever the form ol 
Government may be, the desire to have justice, and *to 
know what the state considers justice, is essential to ci\n- 
li/ation ” This desire to have justice, to know what the 
state considers justice, to know what the law is in one’s 
own country is generally the root cause of codification, 
tliough in some cases, as in British India, the administra- 
tive emergencies have led to the enactment of codes 

“A code” says Sir C llbert “is a text book enacted 
by the Legislature” (2) It is not only impossible to foresee 
and regulate everything, but it is not also desirable to 
provide in detail for every possible contingency be- 
cause excessive elaboration of details tends to cramp 
the action of the court and in consequence to 
encourage technicalities (3) The utmost attainable 
definiteness m legal rules, says Prof v^idgwick (4) 
is on the whole to be regarded as a gain, subject 
to the condition, that the defined law is capable 
of being known (or “cognoscibility of law” as Bentham* 
calls it) by the persons whose rights and duties it 
determines For to lay down rules with extreme pre- 
cision but in such a manner as to render them practically 
, unknowable by the persons who have to obey them would 
obviously fail to give the desired security. It is only a 
minute fraction of the legal code of his country, varying 
according to the nature of his calling and his social posi- 
tion, that it would practically profit an ordinary citizen to 
know for the ordinary business of his life It is, therefore, 
expedient to facilitate the acquirement by an ordinarv 
citizen of such knowledge of the law of his state as practi- 
callv concerns him. Here the question arises “whether 
with a view^ to the utmost attainable cognoscibility, legis- 
lation in a modem state should not merely supplement 

(i) The Laws of England Vol I. Intro CCVIII, CCIX 

{2) Government of India, p. 341. 2nd Ed. 

(3) Report of the Special Conwtttfec appoinPed to consiacr 

the amendments of the Ctvtl Procedure Code of 188'’ Dated '’i 
August 1007 - 

(4) Elements of PoUUcs, and Ed p 339 



deficiencies in tlie judicial deveiopment of law, but should 
aim at covering the whole field, by codif\’ing the results, bi<i,t;\\Kk 
of this development ” It seems undeniable that ^^judge- 
made’' law must ceteu 6 piuibus' be less cognoscible 
than statute law, since the binding rules, involved in 
jiKlicial decisions, so long as they are not authoritatively 
ext rap ted in a general form, have to be studied and rea- 
soned about as ‘'embedded in matter” enveloped in the 
circumstances of the particular case , and this must ren- 
der it more difficult to know and apply them It may be 
said that the codified law* will inevitably have ambiguities 
and inadequacies which will set the process of judicial in- 
terpretation and extension at work again, so that the obs- 
tacles to knowledge which codification aims at remov- 
ing will reapiiear. but they can liardly reappear to an 
ecpial extent, and there seems no reason why they should 
not be from time to time removed by amending statutes, 
as (lone in the case of the Anglo-Indian codes 

Sir C P Ilbert, speaking of the advantages oi hav- 
ing codes at the celebration of the Centenary of The 
French Civil Code said “The saying in Eastern Bengal 
IS that every little herdboy carries a red umbrella under 
one arm and a copy of the Penal Code under the other 
How different ni England ^ Here th(‘ law is a mystery 
leserved for lawyers Not the most intelligent layman 
.can arrive at it with any certainty Whv Because it 
lies buried in endless statutes and innumerable cases— 
the codeless myriad of precedents 

The essence of a code, no doubt, is i<j be exhaustive 
on the matter in respect of which it declares the law' On 
anv point specially dealt with by it the law’ must be as- 
certained by interpretation of the language used by the 
legislature In res])cct of such matters the Court cannot 
disregard or go outside the letter of the enactment ac- Pbfecnce ofaO 
cording to its true construction (r) A code, therefore, 
binds all courts, in the territories w’here it is in force, so far 
as it goes It does not, how’cver, affect previously existing 
powers unless it takes them away Anglo-Indian codes 
like the Civil Procedure Code (2) the Contract Act the 
Bengal Tenancy Act (4) are not exhaustive and do not 
affect the powxw and duty of the Court, in cases w’here no ^ 

(i) Gokul V Piidmanund (1902) 29 C 7 ^ 5 ' • 

® (W Hukum Chand v KamaJanand (190s) 3 C h J 7 i 

(3) The J>}ira'addy Flotilla Coy, v Biiy^eandas liSoi) 

18 C. 620, 628 

(4) Knpav n » Haifa {1907) 6 C L J 2*3 ® 
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specific rule exists, to act accorcliipi^ to equity, justice and 
good conscience though in the exercise ot such pOA\er,* it 
must be careful to see that its decision is based on sound 
general principles and is not in conflict with them or the 
intentions of the legislature 

lyCt us sec what is meant by the word codificatioji 
Beiitham introduced this word into the English language 
It is sometimes used looxdy to include consolidation of 
statutes, but in its strictest sense it means ^^an orderly and 
authoritative statement of the leading rules of law’ on a 
given subject, w’hether those rules are to be found in 
statute law’ or in ccmimon law ” Codification according 
to Austin IS the re-expression of the existing law^ and 
does not involve any innovation in the matter of the 
c xistina law The opponents of codification, savs iVustin (i) 
suppose codification to mean an entire change of all 
the law obtaining m the country The alteration of the 

-existing law and the process of merely staling what the law 
IS, are tw’o very diflereiit functions, and the confusion be- 
tw’een the two has marred many an effort to get a clear and 
intelligible code. It is a rare exception to change the law’ 
in a codifying Act But codification pure and simide 

ii c b_v a Bill which merely improves the form, w’llhout 
altering the substance of the law’) is an impossibility 
The draftsman comes across doubtful points of law^ which 
he must decide one w’ay or the other Again, voluminous ^ 
though the case law’ may be, there are occasional gaps wdiich 
a codifying bill must bridge over if it aims at an\" thing 
like completeness (3) ^'By codification, I mean” says 
Sir Tames Stephen (i) ‘‘the reduction for the first time 
t(> a definite W’l'itten form of lawq w’hich had previously 
been uiuviitten or w’ritleii oiil\’ in an unathorilative form, 
such as that of text books and rc])orted cases. B\ con- 
solidation, I mean, the reduction to a single act of all the 
written law upon any given subject. The two processes 
lun into each other and are not really distinct ” 

Codification, says Lord Esher, qs) is intended to 
make the law’ clear for the benefit of the Queen’s subjects 
Codification, according to Ilbert, is the expression, 


(1) Ju^ispiudcuLC Lee. xxxix Student’s p 3^2. 

(2) Halsbury’s “T/u" Laivs of England** Vol I Intro CCIX 
Pollock’s Digest' of ffUc Lau’ of Paftneiship 7th Bd. p IV 

(3) Cha 1 «ier\ Bills of Exchange, 3rd Kd. XIvV- 
I4) Hunter’s Life of Earl of Mayo Vol. II p 177. 

(5) Lee IK Dangar ^1892) 2 Q. B. 344, 



Ill authoritative \\ritinj:(.-», oi law previously to lit* cratlicred 
iroin traditions and records of a niiicli more flexible 
and less authoritative character This word in the 

An^>1o-Indiaii jurisprudence means the reduction to a 
clear and compact and scientific form of <liffcrent !‘raiiclus 
of Jaw^ whether the rules of law crnlified are to fje found 
m systems existiiitj- laiv 'or in the ciistcjiiis of the 
ixmiitry- or bc-rrowetl irom systems of law of other 
countries, “due re.emrd bein'? ]>aid to the fcelm.£»s of the 
people generated bv difference of rclii?ioiu of nation and 
of caste “ 

Case-law i?ives ])articnlar instances and concrete aiia- 
loeK^, from which .e^eiieral rules ina\ be deduced with 
more or less exactness, and their ap]>]ieation to new in- 
stances predicated with more <>r less ce^'tinnty, but it 
doc^ not, strictly speakiiie, lav down .eeneral rules beyond 
lh(* limits which happen to be determined by the precl^e 
tacts of each case Evcr>^ decided case does, within those 
limits, affirm a .sceiieral rule, that similar tlecisions are 
be e-iven on similar facts But investigation of the simi- 
larity or dissimilaritv of the facts of different cases, for 
this purpose, is (jften a matter of great difficulty and nice- 
ly, and the p<nver of forming a judgment on such ques- 
tions can be acquired onlv by legal training and experi- 
ence. The framework of case-law consists of the state- 
nient of a great number of sets of tacts, t(/gether wuth the 
legal results which have been decided to follow from 
them the generalities wdiich make it possible to state the 
law in a connected form are supplied bv a process of dis- 
cussion, deduction and comment carried <m partly by the 
judges themselves in dealing wntli the cases, partly by pri- 
vate textWTiters The advantage of case law^ is that it is 
full and detailed, and jireserves the memorv of the reme- 
dies administered to the practical needs of men’s affairs, 
lich ill ex])ericnce and fruitful of suggestion But its 
great defect is that there is no security f<ir completeness, 
and only imperfect security for consistency No security 
for completeness, because new* cases based on different 
kinds of facts arise every dav, and imperfect seciiritv for 
consistency, because it does not prevent co-ordinate and 
conflicting decisions from standing side by side for an in- 
definite time Another defect is that „ it is intelligible 
and accessible only to experts and to them only with an 
expenditure of thought and labour often disproportionate 
the end in view, 
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On the other hand Statute law gives general rules of 
law ill definite terms but is deficient in omitting to give 
particular instances, which are wholly left to be filled in 
afterwards by judicial decisions, so far as occasion may 
arise 

But such is the imperfection of human language tjiat 
few written laws are free from ambiguity; and it ^rarel>* 
happens that many minds are united in the same inter- 
pretation of them A statesman told Lord Coke that 
be wanted to consult him on a point of law “If it be Common 
law” said Lord Coke “I should be ashamed if 1 could 
not give you a ready answer, but if it be Statute law I 
should be equall^v ashamed if I answered you immediate- 
ly” ii) 

But the system of codification as adopted in British 
India, by “Macaulay’s invention” of the method of stat- 
ing the law in general propositions, accompanied b}" speci- 
fic illustrations, escapes these evils on both hands by com- 
bining the virtues of general enactments with those of 
specific decisions By this system the function of case- 
law is distinctly recognised. But successive revisions at 
the end of every few years are indispensable for keeping 
a Code in sufficient working order. In such revised edi- 
tions of a Code not only such defects as experience has 
shown to exist in the text may be amended, but cases de- 
cided since the last revision may be given as fresh illus- 
trations if they are deemed important and instructive 
enough; if, on the other hand, any decision has put on the 
text of the law a construction opposed to the intention of 
the Legislature, that construction may be expressly nega- 
tived in the same form 

True, there are evils of hardship, expense and uncer- 
tainty due to the want of a Code, wdiich Codification 
may abate and has in fact abated where the law has been 
codified But there are other drawbacks and difficulties 
inherent in the very nature of legal affairs, w^hich codifi- 
cation cannot remove, although it may possibly mitigate 
them to some extent. Apart from all questions of form 
and procedure, the complexity and novelty of men’s deal- 
ings will always give rise to a certain number of cases not 
provided for in the Code All that can be aimed at by 
codification is “to round and compress the law relative to 
the experience of the past, and to start it afresh with p 3 ;o- 
visions for its accommodating itself to the requirements of 

\j) hord Teignniouth's Memobi^ of Sir WiUiam Jones p. ^6i. 
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On the ciiiestioii of practicability and desirability of 
codification, as on most juridical fjuestioiib, there is a 
great deal of difference of opinion amongst the followerb 
of, the Philosophical and Historical Schools of Jurisprii- 
deiicco The followers of the Philosophical School, Thi- 
baiit, Beiithaiii, Austin and others i\ere staunch support- 
ers of codification The followers of the Historical School 
destroying the doctrine of Natural Law thought that they 
had also destroyed the basis of ccdificatirm, but that doc- 
trine IS not the oiih basis of codification. Savigny, the 
great apostle, if not the founder of Historical Jiirisprii- 
deaice and the great opponent of codification exaggerated 
the theoretical defects in existing codes and underrated 
llicir practical utility He ignored PenthanPs half truth 
that “he uho has been least successful in^tlie conipobitir>n 
oi a code has conferred an immense benefit He pushed 
loo far the familiar argument that codification checks the 
natural growth of the law^ and arrests its development 
He overrated the ability and wnllingness of what he called 
the “national consciousness” meaning thereby, practically 
the legal [irofession, to effect legal reform and adapt law’ to 
the requirements of the day without the assistance or coin- 
ptilsion of the legislature Lastly he underrated the for- 
ges which were making for codification in Germany. The 
German people Avere struggling towards national unity; 
national unity meant unity of law% and unity of law could 
not be brought about wdthout codification (2I It is beyond 
liiimaii ingenuity to produce a code that will be complete 
and self-sufficing and will not require exposition, but it 
is possible and quite practicable to have a code which will 
make the laAv accessible to almost every body and will con- 
tain general principles by reference to wdiich questions 
may be decided 

The subject of codification may be considered either 
b) ill the abstract, that is, whether a good and complete 
code (or at least as complete as possible) is better than a 
body of law’ consisting of judiciary or “judge made” and 
customary law’ or (n) in the concrete, that is, whether 
having regard to the circumstances of a given coiiimiinity 

in Encyclopcedia Biitannica Sth Edition, 'Modification ” 

^ {2) Ilbe'rtV Legislative Methods and Fofms. P. 127- See abo 
lliibautV discriminating and impartial remarks on the dispute be- 
tween the two schools in Ins book *^0n the influence of Philosophy 
on the exposition of positive Jaw'* and Student’s Austin p. 334. 
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it is expedient to attempt tlie reduction of llie law' to a code 
Under the first head viz , codification in the abstract, ’wc 
shall deal with the objections generally raised against 
codification 

It is soinetiines said that individual cascvS which may 
arise in fact or practice are infinite and, therefore, they 
cannot be anticipated and provided for True, an. ideal 
Code is an impossibility, and no Code can be complete or 
perfect, but it may be less incomplete than case-law^ or 
customary law. The Code may be brief, compact, syste- 
matic and therefore knowable as far as it goes and man\' 
devices fas those adopted by the Indian Uaw Coiiiiiiis- 
sioners) may be hit upon to remove the defects incidental 
to Codes One of these devices is ''Alacaulay’s inveii- 
tioii” of adding authoritative illustrations to the enacting 
text of a Code This method of stating the law’ is the 
greatest specifiii;, advance that has been made in modern 
times in the art called by Air vSymonds ^^Ihe mechaiucs 
of law-making” (i) It is an instrument of new cons- 
tructive power, enabling the legislator to combine the 
good points of statute law and case-law wUile avoiding al- 
most all their respective draw'backs. 

The necessary incompleteness of a Code together 
with the pow’er of the Courts of Justice of putting their 
own sense on the laws, may be the source of another 
danger, viz , the danger ot a Code being overlaid witt 
an accumulating mass of comments and decisions, as hap- 
pened in the case of the French Civil Code This is an evil 
which no mode of framing the law^ itself can completely ex- 
clude, but for the prevention of which the enacted law’ 
ought, at intenmls of only a few^ years, to be revised and so 
amended as to make it contain as completelv as possil^le in 
the form of definitions, of rules, or of illustrations, ever\’- 
thing which may from time to time be deemed fit to be made 
a part of it, leaving nothing to rest as law on the authority 
of previous judicial decisions. On such occasions oppor- 
tunity should be taken to amend the body of the law' 
under revision in every practicable W’ay, and specially to 
provide such new rules of law as might be required by 
iiew' interests and new circumstances in the progress of so- 
ciety (2). “Such re-enactments” savs Sir James Stephen (3), 

(1) Encycloj^dia Butannka 8th Bdition, “Codification 

(a) See the Report of Lord Romillv and oth^r Daw Commis- 
sioners in the Gazette of India ExUaordinary 1864 July i, page S4 
Also the letter of 14th October 1837 from j\racaulav to Lord Auckland 

(3) See Gazette of India Supplement 1872 (4 Mav) page 
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''will, ill my jiulgiiieiit, be ab iiecesbar}' as repairs are 
necessary to a railway I do not think that any Act of 
importance ought to last more than ten or twelve years. 
At the end of that time, it should be carefulh’ examined 
from end to end, and whilst as much as possible of its 
geileral framework and arrangement are retained, it 
should be improved and corrected at eveiw-^ point at which 
experience has shf>wii that it required improvement and 
correction.'^ 

It IS sometimes suggested as w^e have seen above, that 
codification checks the natural growth of the law and 
hinders its free development. This objection may apply 
tft bad, but not to good codification Xo couiitpv has 
studied law, both historically and systematically, with 
more fruitful results, than Germany In no country has 
coflificatioii been more successful ''The scientific for- 
mulation of existing rules, provided the*^ mistake is iif>t 
made of attenij>tnig to stereotype details, illustrates and 
brings into prominence their defects, and thus stimulates 
their judicial development and suggests and facilitates 
legislative anieiidments 

The next objection is "that if a body of law affected to 
])rovide for every possible question, its provisions would 
De so numerous that no judge could know" them all : and 
as to the cases which it left undecided the ‘conflicting 
analogies’ presented by those cases wa>uld be in exact 
proportion to the number and minuteness of its ]mni- 
sions ” This objection proceeds on the mistake of sup- 
posing that a Code in list provide for every possible concrete 
case It consists of tw(# parts, and the answer to the first 
])art is, "that either the future case must be provided 
ior !)y a law or it must be left to the mere aihit}iiim 
of the judge; and the incom]deteness inherent in statute 
kuv is not avoided by making no lawn” The second part 
ihe f>bjection is founded on the supposition that the 
provisions of a Code are more minute and numerous than 
the rules embraced !)y a system of judiciary or customary 
law and therefore it is supposed that the rules are more 
likely to conflict. But as a matter of fact a rule made by 
judicial decision or by custom is almost necessarily narrow 
Whilst statute law" may be made comprehensive and may 
embrace a wdiole gentis of cases, instead oi embracing only 
oile species w’hich it contains ). 

fU Austin’s fuiispuidcncc, bee xxxix. Student’s bditKiii* 
pages 333, 331 . 
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The fifth objection is that codification being the work 
of several men, no determinate leading principles will be 
tollowed consistenth^ by the makers of the Code and there- 
fore its provisions must be defective and incoherent 
This objection is applicable only to Codes where these 
principles are wanting and not to Codes in general. The 
Twelve Tables— the French Civil Code--tlie Anglo- 
Indian Codes— the German Civil Code— are the results 
of the labour not of one man but of several 1 hen again 
there is nothing to prevent a Code from being the work 
of one man, on the contrary, we should remember that 
the leading and guiding conceptions of a Code must be 
the work of one luminous intellect ]\OI Lanyrie and 
Dubois (of the Ministry of Justice in France) have said 
that the task of compiling the Code of Portugal was en- 
trusted to M Antonio Luis de Seabra, Professor in the 
University of Ooimbra, alone, and that with the exception 
of two amendments on nationality and marnage, liis pro- 
jected Code became the Code Civil of Portugal (i) 

It IS sometimes said that it is not worth while codi- 
fying the law, when codification only makes easy cases 
casiei The reply is that easy cases are beyond comparison 
the more numerous in practice. It is not true that diificiilt 
cases will be left as they are even if the law is codified, for 
a well-designed codification of any important branch of 
the law would remove many existing occasions of diflficult,v^ 
Questions which in framing a Code it would be im- 
possible to pass over, are now unsettled, either because 
the point has not distinctly arisen or because it has 
arisen and has been avoided, thus becoming surrounded 
vith uncertain and more or less conflicting dicta Such 
questions would have to be dealt with and , reduced to 
certainty one way or another, and a considerable amount 
of possible dispute would thus be cut short. 

The seventh objection is that ‘‘in an age capable of 
producing a good Code, no Code is necessary, the want 
being supplied by private expositors The reply to this 
objection is that although good expositions render a Code 
somewhat less necessary’', they cannot take its place A 
Code is the expression of the will of the sovereign and 
the judges are bound to abide by it ( 2 ), but an exposition, 

(1) The Lmi) Times (April 24, 1897) Volume 011,574 r 

- .^f ^he JudgCvS of the Supreme Court of 

tlie umtCu Stutes of America., wlio Iiave power to declare whe- 

ther any Act of any of the State legislature is invalid as being 

vlfra wrpv ^ 



however well constructed it ma}" be, being uiiaiitliorizccl, 
lb fiot binding on judges Such Expositions and Digests* 
may be the groundwork of Bills which ma}’- afterwards 
become Acts, e g , Chalmer’s Digest of the Law of Bills 
oi Exchange, Pollock’s Digest of the Law of Partnership 
all probabilit.v such digests and expositions will great- 
ly help codification of the law in future in British India. 

The eighth objection to codification is “that a Code 
iiiakes the defects of the law more obvious, and therefore 
emboldens knaves ” The answer is that knaves w'ho 
know^ or take good advice upon the pitfalls of the lawv 
have probably open to them greater opportiinitv in de- 
ceive others, in the uncedified than in a codified state of 
the law^ “Whatever may be the case in other depart- 
ments of things,” says Sir James Stephen (ig “hum«e- 
pathy is the only system by which the malady of litiga- 
tion and quibbling can be treated The> real antagonist 
()f the pettifogger is the almost C(iua11v un])opnlar Legrs- 
lative Department ” 

The next r>bjection is based on the alleged failure of 
the Codes compiled in France, Prussia and other coun- 
tries, by order of the respective Governments and estab- 
lished by their authority The answx^r is that the failure 
of a particular Code, even admitting its failure to be as 
complete as affirmed, proves nothing against codification 
dll the abstract; that particular Code iinght lm\e failed, 
not because it is a Code, or by virtue of its qualities as a 
Code, but by reason of its fa till v construction. Then 
again, the alleged failure is not so complete as affirmed 
All the continental nations of Europe have codified their 
law>, and none of them show’s any sign of repenting it 
In India a good deal of codification has been carried out, 
and public and professional opinion ^eems almost unari- 
moiis in its favour ( 2 ). 

True, as the world has growm wiser with the march 
<jf time, each school of jurisprudence has somewiiat 
abated of its pretensions and has each taken what is 
good from the other; yet w'e can hear the dying echo of 
distant din of clashing sw’ords of the knights of the 
different schools across the seas ( 3 ' Xotwithstaiiding 

III Supplement to the Gazette of India (May 4I 1S72, page =-29 

121 Chaliner’^i Bills of Exchange, 7th Bd ^ Hi 
• 13) See Courtenay Ilbert*s article on Codification in the 

Encvclopccdia of the Laws' of England, 2nd Rd \ol Hi, 12s and hi=i 
Lc<eislativc Methods and Fonn<: Chapter on Codification Contra Sir 
Roland Wilson’s ^'Digest oi AngJo-Muhammadan Law*' 3rd Bd 
p ^2, and his paper in the Octotier (iSgS) nimil>er of the Asiatic 
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these objections to codificalion, almost all the jurists 
•of the present day hold that a ^^ood and complete Code 
is better than a body of law consisting merely of judi- 
ciary and customary law; ])ut they differ on the ques- 
tion of codification in the concrete i e '^Whether having 
regard to the circumstances ot a given community it is Ex- 
pedient to attempt the reduction ol the law to a Code ” 
The most important ciuestion in this connection is what 
should be the basis of codification — wdiether the codes 
should he based only on the law^s prevalent in the country 
or whether the rules of the law\s of other countries should 
be introduced and mixed up with the indigenous law' and 
the amalgam should be the basis of codification, and if so, 
to wiiat extent the principles of foreign law" should be in- 
troduced The controversy lietw^een the Rohiani.sls' and 
(fC) nianists' in Germany and the Bois^onaddcs and 
1-foziimitcs foiy ^hhe Revisionists”) in Japan at the end 
of the last century centered round this jioint and the want 
of a satisfactory answer to this qneslioiris the stumbling 
block in the w'ay of the i\nglo-Indian jurists in British 
India. To w'hat extent the rules of foreign law should, 
together with the rules of Hindu and Alahomedan law" and 
custom, be incorporated into the x\nglo-Tndian Codes is 
a thorny question and wall remain so for sometime to 
come Before dealing ivith the quCvStion of codificalion 
in the concrete, I shall say a few ivords about the place oh 
codification in jurispnidence. 

The conception of a Code as a symmetrical classifica- 
tion, terse and clear expressions of the rules of law", is 
essentially a modern thought. In the infancy of mankind, 
no sort of legislature, nor even a distinct author of law", is 
contemplated At that period we find that 'Xaw has 
scarcclv reached the footing of custom — it is rather a 
habit — it is in the air ” The first period in the history 
of law" is the '"epoch of judgments ” Partiarchs and 
kings are spoken of as if they had a store of "themistes” 
or judgments ready to hand for use Kingship at this 
period depended partly on divinely given prerogative, and 
partly on the possession of superhuman strength, cour- 
age and wisdom. Gradually, as the impression of the 
monarch’s sacredness became weakened, the royal pow"er 

inr — — — . 

Quart edy Revietv. See also the article “Is law for the people or for the 
r,a\vvcrs“ by his Honor Judge Kmdeii in the Ntnefecnfh Centutv and 
Qffei for p 871 And the vSvniposuim in Ihe New CenfU}]' 
Review June 1807, hv Sir C P Ilhert, Sir Roland Wilson Dr. 
Blake Odgers and Mr Courtney Kenti}'. 



dtauul, aiifl at last ga\c way to the dominion oi ansUi- 
cracieb Then canic the ciK^ch of customary law. From 
tile i)cnoJ of ciistoiiiury law we come h* the era of Codes 
The conception of a deity dictatinc’ an entire Code seeiiis 
to belong to a range oi ideas more recent and more ad- 
\aiKx*d than thr^se prevaient iii the heroic or in tlit 
epoch p)f cmstmiiary law (i, The races winch peopledi 
Persm and India, like lho',e who went to Greece and Italy, 
had llieir heroic age, the era o‘ aristocracies, the epoch o. 
ciisloniary law ainl of Codes But iii the East a inilitary 
and a religious <digaicli}' grew up separatehg iior was llr. 
authority of the King generally superseded. Coiilraix h» 
the course of eweiits in the West, the religif)ns elmiieiP in tlie 
East tended to gel the belter oi Hit military aiul political (2 , 
and in India w'e find /'aroamao the son of Jiimadaiini 
and the grandson (g /tkoga Hie ]>roniulgalor of the Im- 
lilutes of Mann, deieating the Kshatrpvas^ni several baP 
ties and “deiiinling the world of the Kshatiivas Thus 
]uipiscne<l the great revoliiiion in the constitutional lii<- 
lory of ancient India in coiisetiiieiice ot which there w'as 
a separation of the legislative power Iroiii the executive 
authority . the legislative authoriCv was then vested in 
Brahmans, who wxTe under no pretence, to take any 
share in the Go\crnment oi the State or the management 
of the revenues, wFile the executive authority' was vested 
in the Hvsliatrmas’ (f But this separation of legis- 
lative pow'c-r from execiiti\e auth<jrity could not reduce 
the kingly dignity to a dependent and secondary office, 
because the Hindu King h\ retaining the command of the 
Army and the Revenue of the State, had in his hands ‘The 
distribution of gifts and faeours, the potent instnuiienl 
of patronage,*' and jeahaisy and rivalry of the different 
sets of competitors gave the kings great in flue nee over 
the Brahmans In course of time the Ksliatriyas regained 
Hieir supremacy, but could not retain it long because the 
Xonda imince Maha^adniii, who is compared to l^jiasunini , 
destroyed the Ksliatriya ])ow'cr again The Kings who 
succeeded iHahapadma are spoken of as having been 
vSudras Thus happene<l the se^cond political revolutiem 


ix) Maine’s Ancient Lau ^ p n. 
fa) Ihld p II 

^ f;0 For the application ot this principle ut separation of the 

legislatue ironi the executive authority to the subject of codifi- 
cation f>f the personal laws of the Hindus and IMahomedans see Lecs. 
XI and xii. , 
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^ Ancient Codes 
Their Value 


Codification in 
Ancient India 


in ancient India and the Kshalriyas were superbcded by 
Sudras fi). 

The refined considerations now urged in iavour of 
codification were not the considerations which made for codi- 
fication in ancient time. The ancient Codes were origi- 
nally suggested by the discovery and diffusion of the .art 
of writing Inscribed tablets were seen to be a Jiettef 
depository of law, and a better security for its accurate 
preservation, than the memory of a number oi persons 
however strengthened by habitual exercise. The value 
of the ancient Codes did not consist in any approach 
to s^mimetrical classification, or to terseness and clear- 
ness of expression, but in their publicity, and in the 
knowledge which they furnished to everybody as to what 
he ivas to do, and what not to do. In these Codes the 
religious, civil and merely moral ordinances are mingled 
up without an^-^ regard to differences in their essential 
character (2). 

The system ol Hindu Jurisprudence, like Roman 
Jurisprudence, begins with a Code Soon after the 
great political revolution in India about the end of the 
twelfth century B C (3), mentioned above, legislative 
assemblies of Bhngu, Yagnyavalkya and other sages 
as.sembied in different parts of India In recognition 
of P(uas'uram\s services during that political revolution 
the people nominated his grandfather Bhrigu president 
of the supreme legislative assembly Thus in Manu 
Ch. I. Ver. 60, we read ^ ^Bhrigu, great and wise, having 
thus been appointed by Manu to promulgate his laws, 
addressed all the nsJus (sages) with an affectionate mind, 
saying, Hear ’’ 

Then again Yagnyavalkya, grandson of Viswamitra 
(the sage), is described in the introduction of his own 
institutes, as delivering his precepts to an audience of 
ancient philosophers, assembled in the province (legis- 
lative council) of Mithila. The Mitakshara, an excellent 
commentary on Yagnyavalkya was composed by Vigny an- 
eswara and is really a digest. 

Though these Codes are mainly based on the laws 
observed or ordained to be observed at the time of their 

(1) Bhagavata. Skandha, X.il 8. g 

(2) Mainers Ancient Law, Ch I, pp 14, 15, Banerjeets Hindu 
Law of Marriage ^and Stridhan, 3rd Ed pp 2, 7, Sastrits Hindu 
Law of Adoption p. 79. 

(3) There is a great deal of difference of opinion about the 
antiquity of the Institutes of Manu. I have given the date given 
by Sir \\\ Jones and Prosanna Kumar Tagore. 
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coiiipllalion, they do not represent the entire body of laws 
actually obtaining in the Hindu coiiimunity of the time (i) 
To sonic extent, they rounded off and compressed the 
law relative to the experience of the pabt, and started 
afresh with the pnnnsions for their accommodating tliem- 
seTxs to tile reqiiirenieiits of new times Tlicv deal with 
both the Adjective (the constitution of courts, procedure 
and the law of evidenced and Substantive law (under 
eighteen heads called the topics of litigation, according to 
I\Iaiiiii The l^Iitaksliara adds another head under the 
'Aliscellaiieoiis,'’ comprising some matters not included 
under the eighteen topics and the proceedings initiated by 
the King (2^ But these codes were sealed books to 
many and were accessible to a few oiilv Then, again 
bv allowing the answers <if the Mshiifs (s* to have the 
force of law and there being no means of authc/ritative 
revision, according to the present sense of the cxpiessirm, 
they wxre in e<iurse cif time encrusted with the comments 
and decisions of Mehtas wdiich were not always consistent 
with each other, with the result that these codes lost one 
of the essential elements of a good code viz certainty. 
But whatever might be the defects of IMami’s Institutes, 
thev furnish a noble example of ancient codiiication The 
lustorv of the IMiiliamedans furnishes a long series of 
attempts to codify their huvs In the earliest days (>\ 
the Caliphs of Bagdad, books wxre com])iled under the 
authority of the Caliphs to supply the requirements of a 
code. These books from their vtrv names indicate that 
they were meant to be Codes. The attem]jt at codifica- 
tion (ill India) continued down to the time of the Moghul 
Hmperor Aurang/eb, and in the Fatawai-i-Alanigiri, we find 
perhaps the most magnificent and most durable monument 
of that remarkable monarch’s reign (4*^ 


III Baixriec’s Hindu LiVa' of Mattiaj^e and Shuihan, page ; 

I2) Sdstri’s Hindu Laa' 0/ Adoption, p For the disciis.sion rm 
the <|iiestion whether these codes are complete, see Mainc'i^ Ancient 
Laie page 17 and vSastn’s Hindu Laxo of Adoption pages 81,82 Also 
m line’s Ratty Law and Cu^tiOUs, bectnreN I and 11 K b Sarkai ’s 
Tagore Lectures on Mimansa Rules of Into pt ctation , p. 17. 

I3f Manii Bk XII, loS, ii.g ‘hf it he asked how it should he 
evith respect to ipoints of| the law which have not been specially 
inentioiied, the answer is *‘that which Brahmans who are sistita^ 
piopoiind shall doubtless ha\e legal (force 1 Those Brahmans must 
l)L considered as ^ si Alias* who in accordance with the sacreei law’ 
ha\e studied the Veda together wdth its appendages, are able to 
adduce proofs perceptible bv the senses from the revealed texts ” 
In Bk \TII Ver 3 the word "'Sastras** has been translated by Sir 
\V Jones as “codes” hut by Burnell and Hopkms as “treatises.” 

(4) Abstracts of Proceedings of the Council of the Governor- 
General 1882 (20th Jantiarv) page 6p 
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Code of 
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Its aim. 


Three essential 
features of the 
code* 


Hammurabi was the sixth king of the First Dtuiasty 
of Babylon and reigned for fifty-five years, about 2,*a50 
B. C. He codified the existing laws that ^^the strong 
might not oppress the weak, that they should give justice 
to the orphan and widow and for the righting of wrong 
We have in this carefully drawn series of laws a code* a 
thousand years older than the ^Mosaic age, older, as some 
authorities think, than the laws of Manu or ]\Iinos or any 
system of ancient legislation. There are indications in 
this code to show that many of the laws codified by 
ITanimural)! are of far greater antiquity than his reign. 
The whole Code including the Prologue and Epilogue, 
originally contained about three thousand lines of writ- 
ing, divided into j|q columns on a monolith, but five 
columns <m the front have been erased The Code 
proper occu])ied nineteen columns and is divided into 
about 280 claiires and is introduced by the words '%aw 
and Justice I established in the land, I made happy the 
human race in those days About the reason of the 
erection of this monolith and its inscription the king tells 
us: — "‘The law of the land as to the judgment, the deci- 
sions of the law as to decisions, my precious decrees for 
the information of the oppressed, upon this stone I wrote 
and placed in the temple of ^Merodach in Babylon The 
lemarkably simple wording of the text, the purest lan- 
guage— freedom from ideograms — show that it was 
evidently intended to be consulted by all who were ''poor 
and afflicted’^ (i) This code shows a most careful and 
svstematic order, beginning with witchcraft, which per- 
haps connects it with a religious code; it passes through 
all grades of social and domCvStic life, ending with a scale 
of official wages for all classes of workmen, even the low- 
est in the scale 

The following arc the three essential features of this 
code: — fik It is based on personal responsibility and 
the jus ialwni'i, and tempered with the law of ransom. 
(2) The belief in the sanctity of the oath before God, 
as in tlic Hebrew Code (3) The absolute necessity of 
written evidence in all legal matters "as became a nation 
of scribes '' Among the commercial laws are some, of 
much interest at the present time, relating to licensed iire- 
mises. It is curious to note that all wine-merchants were 
females. "Tf riotous persons assemble in the house of a 
wine-nierchanl and those riotous persons she .seizes not 

U) ITarper*s Code of Hammnra'M, ~~ — — 



aiu{ diivch to the ])alacc that w iiie-incM chant bliall be put 
to (leath.” ‘"No votaiy or uomaii, not residing in tlic • 
cloister, might open a wine-shop or enter one for drink 
on pain of being biirnccl.’^ The iiioht striking* feature 
in domestic legislation is the high position and legal 
]>r(*)lection extended to w'oiiieii Tlie laws of property 
are fivll and based on an equitable system 

Of Draco’s famous Code not a single line remains, 

and all w’e know of it is derived from a few* scattered Oreek Crnkt 

- Diaco, 

notices (jccunng mostly in late (xreek authors. hoioii and Solon. 

abolished the whole of Draco’s legislatifui on account f)f 

its harshness and seventy, except in cases of niiircler. All 

that Draco did w’as to ]>iit in writing the customary law 

of his time and nation. Draco composed his Code in Ins old 

age and was smothered to death m the theatre at jEgina, 

with caps, chitons and cloaks which were thrown at him 

hy an eiithur^iastic audience Lycingus4“of Sparta com- ^ 

]K)sed Ins code t/ua SeSq B. C (m The provisions oi 
Jus code are not so se\ere as those of Diaco. vSolon ol 
Athens instituted new courts of indicature and framed a 
judicious code of law^s, wdiich afterwards became the basis 
oi- the laws of the XII Tables in Rome 

The celebrated system of Roman Jurisprudence be- Roman 
gins wdth the Tw’elve Tables which absorbed or superseded Codes, 
the royal law*s and afforded protection to the people 
'against the frauds of the privileged oligarchy and also 
against the spontaneous depravation and debaseinent of 
the natif)nal institutions Timely codiheation oi cus- 
toms, according to Maine, imeveiited degradation of the 
national institutions But the ascription of such an effect . 
to the Twxdve Tables, says Sir F Pollock ( 2 ). goes hewond 
what IS w*arranted by our kiiowdedge of ibe state and ten- 
dencies of Roman society under the earlier Republic. 

It is certain that conversely codification at a later stage 
may arrest a normal and scientific de\ elo])inent The 
Twelve Tables themselves went near to stereotype an archaic 
and formalist procedure, and the Romans of later genera- 
tions escaped from great inconvenience only by the devices 
of legal fictions and equity 

The law’s of the Tw’elve Tables w*eie gradually sup- 
planted by the decrees of the vSeiiate and the annual - 
edicts of the praetor The uiicertaintv of the law* w’as to 
‘^ome extent*' removed w’hen ^hnstead of the 1 w*clvc T ables, 
according to some authorities, had the laws of 
Minos of Crete as his guidehn framing his laws. 

{2} Late Quatterly Review, Vol XXI p. 171. ^ 
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the perpetual edict was fixed as the invariable standard 
.ot cnil jurisprudence ’’ During four centuries, from 
Hadrian to Justinian, the public and private jurispru- 
dence was moulded b 3 ' the will of the sovereign. Although 
Justinian’s collection is distinguished by the appellation 
of Code, by way of pre-eminence, vet there wxne codes before 
his time ; as, first, the Gregorian Code and Hermog-enian 
Code, a collection of the Roman law's made b.v two famous 
lawwxTs Gregorius and Heriiiogcncs, and including the 
constitutions of the Emperors from Hadrian to Diocletian 
and Maxiinmian, and secondly, the Thcodosian code, in 
sixteen books, formed out of the constitutions of the Em- 
perors from Constantine the Great to Theodosius the 
\'ounger, and observed almost all over the West, till it 
was superseded b,v the Justinian Code The code pre- 
pared by the order of Justinian w’as a compilation from 
the labours of preceding lawyers, not pure and original 
s,vstem of jurisprudence ” This Code w^as so unsatistac- 
lorv, even to Justinian himself, that it w*as revoked within 
six years after its promulgation and replaced by a new 
and more accurate edition of the same wxrk, wiiich he 
enriched with twx) hundred of his owm law's and fifty de- 
cisions on intricate points of law' The Digest or Pandects 
W'hich embodied in fifty books, w'lth little order, the dicta 
ot the lawyers, the Institutes, founded on those of Gains, 
and the Noyels, successive^ issued, completed the bod,v of 
law's, wdiich have shed a lustre on the name of Justinian. 

Austin points out w'hat he describes as the enormous 
fault of Justinian’s Code, considered as a code, that it is a 
compilation of statutes and judicial decisions, a heterogene- 
ous mass of subjects having no other relation, than that they 
are all of them imperial constitutions, that is, statutes and 
orders emanating from the Emperor directly and not from 
the subordinate legislatures or tribunals The rule of 
Roman Jurisprudence, which did not allow' judge-made 
law’s to supplement the Codes, saved them from being over- 
laid W'lth conflicting decisions and comments. 

The Roman Codes did not disappear with the decline 
and fall of the Roman Empire. The perpetuity of the 
Roman Law from the fall of the empire, until the regenera- 
tion of sciences and letters is the fundamental idea of 
8avignv’s ''The Wktoty of the Roman Laic in ihc ]\!iddlc 
/Iges'” The Roman Codes appeared amongst thd 
Visigoths as the Breviarium Amani of Alaric, amongst 
the Bitrgandians as the Papiani Rcsponsoium. Roman 
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Law conliiuiecl to rule amongst the Franks also 

In dealing with the subject of codification in modern • 
times, I shall give a short history of codification in differ- 
ent countries showing what ste]>s were taken to have the 
law' codified — how' the law' has been classified lor codi- ^jtnkrii Code* 
fication --how’ codification in one coimtr.v has infiiieiiccd 
codification in another — how after the doctrine of natural 
law v/as exploded by the Historical School of Jurispru- 
dence, the definition of a code w'as changed — lunv codifi- 
cation has been successfully attempted though the doctrine 
of natural law w'as destroyed As in the Republic of 
Letters so in Jurisprudence there should be no narrow 
spirit of sectarianism or exclusiveness The aiilliors of the 
Indian Penal Code compared their w'ork witli tlie most 
celebrated systems of Western Jimisprudeiice and derived 
much valuable assistance fnmi the Co<le Penal ol France 
and from the Code of Louisiana, prepared lin' the late* Mr ^ 
Livingstone (2). The Italian c<ides are modelled on the 
French Chides The draftsmen of the Xcw Ihu'k Penal 
Code had the Indian Penal Code before them, ami the 
framers of the Indian Contract Act, on the other hand, 
consulted the draft Civil Code of New York and made such 
use of It as they thought desirable Even the French 
Code w'as retained in parts of Germany wliere French rule 
w'as detested (3). Again, the classification of the law hr 
the purpose of codification adopted in one country, may 
be a helpful guide for the same purpose in another country 
The Japanese Cn il Code in its general arrangement follow's 
German models Japanese civil law, says Hozmiii (41, 
has from the Chinese family to the Rfmian family 

of law These are some ot the reasons why I should 

give here a short history and descriiition of the cude^ of 
other countries I shall begin with the first okIc <if 
modern Iniies vr: , the Ptif^snin Landiaht or the Prussian 
Code of P'rederick the Great. 

The second half of the eighteenth century is a i^eriod Prussian 

of ?reat intellectual activity in Europe, it matured the 
intellectual movement which culminated in the French 
Rc-volntion and the final overthrow of the political ideas 

(i) See Gtn/ot\s Htstoty of Crcilizcitio)! Ivcc. XI and, Gibbon s 
The Dcchnc and Fall ol the Roman Empue, Ch- XLIV 

12) See the letter from Lord [Macaulay and his colleagues to 
Lord^^uckiand ^October 14, 1S37 Also Camerem and hUiottX Draft 
Indian Penal Code, page 1S9 . . 1 « , 

(3} See the article on the Centenary of the Code Cnil in Tht 
Times, 31st October, 1904 r 

(p Mi\il Code p, 19. 
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oi the Renascence, and which in the domain ol matapliN - 
sical and scientific enquiry removed the fettei> and obvS- 
tacks of inediseval prejudices It was quite in accordance 
with the spirit and tendencies of this movement to adopt 
and perfect the doctrine of natural law which Grotius, 
Pufendrof and others had begun to expound in the seven- 
teenth century, and under the influence of Ibis' theory 
Frederick the Great instructed his Chancellor Cocceji, to 
prexwe a code on a rational basis. ‘'On the 15th September 
1747^’ says Carlyle (i), '‘Cocceji had an interview with 
Frederick , and the decisive fiat was given * ‘yes, start it on, 
m God’s name ^ Pommeru, which they call the Ptovnicia 
htigosa try it there first ’ ” Cocceji, sixty-seven years 
old, then set about the first Code of Civil Raw of the modern 
times. The first part of the draft code axipeared in 1749 
under the title of “Draft of the Corpus Juris Fredericiani ” 
The influence "of natural law can be traced in general ex- 
pressions and the outward form of the draft of 1749, but 
in its practical rules it is merely a reproduction of Roman 
law This circumstance, together with the fact that it 
was to supersede all local customs, made it very unpopular, 
and Cocceji’s death in 1755 and the outbreak of the vSeven 
Years’ War in 1756 prevented its completion But Fre- 
derick the Great did not abandon his intention, and in 
1780 he instructed Conner to prepare a new scheme of codi- 
fication Cormer, in his turn, entrusted some parts of 
the work to his assistant Suarez, and they jointly xirodiiced 
the code which under the title of ^Wllgemeines Landrecht 
fii) die Preu^'^ischen Siaaien/' came into force on June i, 
I7Q4 ( 2 ) 

The Tandrecht was not to interfere AVith local customs, 
which \vere to form the suliiect of separate codification ("0 
but only two codes embodying local customs were com- 
pleted. The parts dealing with the law of inheritance 
and the effect of marriage on x->roperty wer^* at first sus- 
pended and the previously existing law on these subjects 
continued, but the suspension was gradually withdrawn 
almost everywhere The JAindrccht is divided into an 


p) Fiedeiick the (heat Book XVI, Chapter I 
i2) 1^‘rederick the Dreat died in 1786 and there were great diffi- 
culties to contend with a^s Wollner (who became minister of State 
after the death of Frederick the Great! denounced the code as too 
revolutionary It*is doubtful whether the code would ever have been 
accepted by Frederick William II, had not the partition of Poland 
111 1703 necessitated the introduction of German law into the new pro- 
vmce for which purpose the new code seemed most appropriate 
(3) Similar methods should be adopted if further codification is 
to be attempted in India. 
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introduction and two principal parts. The iutrodiictioii 
deals with the general effects of the code and contains a 
number of legal maxims. The first part contains the 
provisions relating to the rights and duties of individuals 
as such The second part deals with the rights and duties 
attaching to individuals by virtue of their familv relations 
or theii: social or economical status, and also contains a 
chapter on Criminal law. This arrangement of the code 
would hardly be called scientific, but it gi\’es evidence of 
an intelligent purpose. 

The chief fault of the code was tersely' pointed out 
by Frederick in a marginal note to the last instalment 
of the second part submitted to him in ijHr, which reads 
as follows 'rit is a very fat hook, and statutes must he 
short and not lengthy It was intended b_v the authors 
of this code that all c<mtingencies should be provided for 
with such careful minuteness that no possi^e doubt ccnild 
arise at any future time The judges w'cre not to have 
any discretion as regards interpretation, but ivere to con- 
sult a Royal Commission as to am' doubtful points, and 
to be absolutely bound by their answ'er This stereotyp- 
ing of the law was in accordance with the doctrine of the 
law’ of nature, according to which a perfect system might 
be imagined, for wdiich no changes w’ould ever become 
necessary, and wdiich could therefore be laid down once 
for all, so as to be available for any possible combination 
of circumstances. In the course of time this proved a 
mistake, the Commission was dissohed, the right and 
duty of the judges to interpret the law so as to give effect 
to changes in the general conditions of things, came to 
be recognised. The great defect in the Prussian code 
W’as the want of provision for amendment and revision 
of the code. The interpretations emanating from the 
Taw Commission and the judges existed in a separate 
state, and there had been no attempt to work them into 
the code, or to amend it in pursuance to it 'Many of 
the provisions of the code became obsolete, others were 
expressly repealed by subsequent legislation, but the main 
principles remained and many of them received full re- 
cognition lyv the authors of the Xew German Civil Code. 

The next great code of modern times is XapokotPs 
Co<]e Civil fi). The nineteenth century ptvas essentially 

01 The iiaipe flr^t given to it won “Code Civil dcs Ftancai‘>,” 
the title ^*Code Napoleon’’ was inipcse<l bv statute in withdrawn 
in iSid, le-impo^ed in and again withdrawn in 1870, the present 
title IS Code Cnil. Notice the relation ot the name of the Code 
with the political changes in France. 
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an era of codes It opened with Napoleon’s Code Civil 
&nd closed with the German Civil Code and in the inter- 
\al it witnessed the production of codes in India, Italy, 
Spain, Portugal, Turkey, several states of the United 
States of America and also in .some of the South Ameri- 
can States {Chilian and jMexican civil code^^j Code 
Civil was planned in iSoo A D. The original scheme was 
prepared in little more than four months by a commis- 
sion consisting of Trouchet, Malleville, Portalis and Bigot 
Preanicneu ; it was then submitted to the Council of 
State, where it was discussed article by article Its ar- 
rangement proceeds on the three-fold principle of sub- 
division of law’ viz , the law’ of Persons, the law’ of Things 
and the law' of Acts. The law^ of Persons is called the 
‘Baw’ of the enioyment and deprivation of civil rights ” 
The law’ of Things called ''the law’ of things and the 
various niodifi9ations of property,” and the law" of Acts 
IS called "the law’ as to the modes of acquiring property ” 
The book dealing w’lth the last named matter also refers 
to those modes of acquiring property w'hich arise througli 
family relations, and are in the Prussian code included in 
the law’ of persons, and further contains the rules as to 
obligations arising from contracts or torts, w’hich cannot 
logically be described as modes of acquiring property in 
any sense. The characteristic feature of this code w’hicli 
gives it a great advantage over the Landucht is the short 
summarizing statements W’hich precede the principal heads. 

In this code, for the first time in the history of legis- 
lation, broad principles are laid dow’ii, the application of 
which is left to those w’hose duty it w’as to administer the 
law'. But there being no provision for amending or re- 
vising the code there w’as no means of keeping the grow’th 
f>f judiciarv law’ explanatory of and supplementarv to the 
code, w’ithin reasonable limits, by w’orking .such law" into 
the code from time to time. Tims round the code has 
gw)\vn a large accretion of legislation w"holly unlike it, 
and the demand for a careful recasting of many parts of 
it has become verv pronounced. 

This w’ork of Portalis and his co-adjutors is more 
potent in spreading and maintaining the influence of 
France than her victories. The success of the code be- 
yond the borders of France has been remarkable It pene- 
trated into Belgium, Italy and Switzerland. It w"as 
introduced into countries like Poland and the kingdom of 
Naples, W’hich had scarcely emerged from a mediaeval 
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condition. It affected the codes of Chili and Mexico, is the 
basis of the civil code of L,ower Canada and is in force in- 
the island of Mauritius. It was retained in parts of Ger- 
many even where French rule was detested. Its influence 
can be traced in the recent legislation of Japan. Modern 
co'mnientators and specially those who examined the Code 
from -the point of view of economists, have found in it 
evidence of the antiquity of many of its elements and 
of their antagonism to the so-called principles of 1789. 
Few of the wild speculations as to propert}^ and labour 
which were in circulation when codification was first 
projected found their way into the final form. Some 
of the provisions, especially those as to Master and Servant, 
were probabl}^ less indulgent to the latter than the public 
opinion of the time approved. It is also alleged that the 
Code is notably behind the legislation of other countries 
in regard to the rights of women as to pi^operty and their 
children, and some enthusiasts suggested, at the time of 
the celebration of the Centenary of the Code, that the 
Centenary should be celebrated by publicly burning a copy 
l.awyers as a rule praise it, but men of letters, dramatists, 
novelists, critics and economists of a certain class are prone 
to assail it. ‘'It has’’ SQ.ys Sir Courtenay Ilbert, “familiar- 
ized all Frenchmen with the i>rinciples of law which they 
have to observe, and it has suiiplied a model which other 
nations have eagerly and extensively copied. The leading 
provisions of the French Code have become household 
words They are the topics of village conversations, they 
enter into popular literature ; and allusion to them on 
the stage is at once caught up by the audience : in a word 
tliej^ have become part of the lifeblood of the nation” (i). 

Codification of the Austrian law had been a favour- 
ite scheme of Empress Maria Theresa, who appointed a 
commission for the purpose in 1713 ; a draft was finished 
111 1767, but it w'as rejected A second draft was subse- 
quently prepared, and its first part dealing with a portion 
of the law of persons only, was passed in 17S7 under the 
name of Josephine Code. This code w^as in force in 1S96 
only in a part of the Bavarian Province of Suabia. The 
present Austrian code was passed in iSii. It is mainly 
an embodiment of Poman law. It is more logical in its 
systematic arrangement than the Prussian, or French code 

(i) See 9 C W N p Iv (55) The French Code of Civil Proce- 
dure was enacted 111 1S07 , the Code of Commerce in 1807 , the Code of 
Criminal Procedure m iSuS, the Penal Code in 1810, the Forest 
Code in 1S27.. 
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Like the Code Civil it is divided into three parts viz., 
1. The law of persons. 2. The law of things 3. Pro- 
visions common to the law of persons and things. Bnt 
the provisions on the subjects dealt with in the third book 
of the French code are here included in the second, which 
is subdivided under two main heads, viz., rights in lem, 
and rights in peisonam. The first book unlike the French 
code excludes all rules belonging to the domain of public 
law. 

The Italian, Portuguese a:nd Spanish codes arc mo- 
delled on the French Code and therefore share its de- 
tects, though there are great improvements in these codes 
m matters of detail The Italian code was promulgated 
in 1837 ; Code Civil Portugais in 1S67 ; and the Spanish 
code in 1S87. The Portuguese Civil Code (as we have 
it in the translation of MM Lanyrie and Dubois of the 
ministry of Justice m France) is divided into four books 
The first book refers to civil capacities of persons, the 
second to the acquisition of rights , the third to the right 
of ownership ; the fourth to civil responsibilitv and evi- 
dence. These four books have got 253S articles in all 
(the Code Civil has 22S1 articles) The wording of the 
Portuguese code is a model of brevity and succinctness. 

Since the days when Sultan Mahmoud inaugurated 
the era of reform, the whole legal anl administrative life 
of Turkey has been forced into new moulds. The Haiti 
Humayoiin was published in 1S56 and in the twenty-five 
years succeeding this epoch-making event Turkey has 
been given a new system of law. The motive of the 
('odih cation in Turkey Avas not the desire to make the 
law of the country cognoscible to the Turks, but the 
Turkish Codes are the result of the constitution of the 
new Turkish Tribunals. The Nizam Courts having to 
apply at once statute and vSher' Law, and the kiiowdedge 
of the Sher’ residing only in the breasts of the religious 
judges, the new tribunals were placed under the presi- 
dency of persons learned in the doctrines of the religious 
courts. The members of the courts, knowing nothing of 
the Sacred Law, and being entirely in the hands of the 
presidents, began to indulge in uiiworthv suspicions of 
these dignitaries (i). The commercial courts again, having 
in a great many matters to apply the Sacred Law and know- 
ing nothing about it, had to refer questions to the Sacred 

(1) See the Report 0/ the Mejelle Commission (Chief Tustice 
T\«;er translation), 
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courts. The only solution, theretore, was a cock to make 
the Sacred Law accessible not onlv to the jiidcfes aloiie,^ 
but also to the administrative officials throughout the em- 
pire Thus, codification in Turkey, as in British India, 
is to a Rreat extent the result of aclministrath'e exic^eiicies 
At the present time the sphere of uncodified law in Turkey 
corresponds with that of the jurisdiction of the vSher’ 
courts, which includes the questions ot 'hli\orce, marriage, 
alimony, emancipation from slavery, lex tahonis, will and 
inheritance, thus the uncodified law' is coterminous with 
family law’ ’’ A Penal Code, a Commercial Code and a 
code of i\[aritime Commerce ha\'e all betm enacted 
and these codes are based on the French ino'dci The 
whole law, except the purely rciicri^iiis portions 

and those dealiner with status pei-sonel, has bwCii codified 
fjy Mejelk or ci\il code The law of procedure has also 
been codified , 

The German savants took nearly the whole ot the niiie-^ 
fi eiith century for the compilation of the 'Orrman Civil 
Code. The old German empire w’as broken up in iSoP, 
and after the Battle of Waterloo, the Congress of \heniia 
caused the German confederation to be formed, many of 
the smaller territories being absorbed bv tlic neighbour- 
ing states, but the diversities in the law’ still continued. 
About this time Thibaiit, the great Germanist, the cham- 
pion oi the phih^sophical school and the distinguished pro- 
fessor of Roman law’, in his e>say ^‘On the necessity of a 
general iMiinicipal (or National) Law’ for Germany,’* 
ticated the jsreparation of a code or a body of law’ ^klear, 
precise, and adapted to the requirements of the time,” as 
(Uie of the first conditions of a strong and efficient confe- 
deration But Savignv, the Romanist, the great apostle 
(‘f the Hist<')ncal school in Ins well-km^nvn wc»rk ”Oii the 
\7>cation of our Age for Legislation,” opposed the pro- 
iect of Thibaiit account of the insufficient develop- 

ment of legal science, and also on the ground tliat the 
German language w’as not sufficiently formed fim the 
purpose ” AT>art from these tempr^rarv reasons he ob- 
iected lo codification generally, he relied on the slow’ 
evolution of legal doctrine bv historical buces as opposed 
to direct legislation mi a Prioi x.rinciplcs But Savigny ^ 
underrated the forces w’hich W’crc making for codification 
in Germane; “The German peopde w’cre struggling to- 
wards natknal uiiitv ; national unitv nieaiit unity of law 
and unity of law’ could not be brought about w’ithout codi- 
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fication” (i) It ib a strange irou^" of fate that some 
twenty years after the publication of his pamphlet, Sa- 
vigny undertook the task of bringing out a revised edi- 
tion of the Prussian code (thereby admitting that the time 
was then ripe for legislation) but he failed to bring the 
task to a satisfactory conclusion. The period from 182:5 
to 184S was barren in the field of legislation, but th,e na- 
tional feeling which the wars of Napoleon had aroused 
in Germany, though discouraged by the political rulers, 
was fostered by the intellectual leaders, was slowly ga- 
thering strength and power It was one of the forces 
that brought about the revolutionary movement of 1848, 
and from that time it became clear to the German sove- 
reigns that it could not be disregarded. The immediate 
result was a new activity in the field of national legisla- 
tion The first Code w^hich was adopted as the law of 
all the German ^States dealt wnth the law of Bills of Ex- 
^ change. It was discussed by the representatives of all 
the states and promulgated as a law of the short-lived 
empire of that period, and \vas either confirmed or intro- 
duced as a separate state law in the different states be- 
tween 1848 and 1859 The German Mercantile Code 
was in a similar way passed as a state law by most of 
the individual states between 1S62 and 1S66. The Reich- 
stag passed a resolution for the unification of the whole 
German Civil Law^ in 1871, but the Confederated States 
refused their assent till 1873, when it was agreed to by 
all the states concerned that the whole law', Civil, Crimi- 
nal and Procedure, was a federal matter. In 1871 the 
Bills of Exchange Code and the Mercantile code were re- 
enacted as Imperial laws A criminal code passed in 1870 
for the North German Confederation also became the law 
of the Empire Codes of civil and criminal procedure, 
and a code organizing the courts throughout Germany on 
a uniform system and establishing a supreme court of Ap- 
peal and the Bankruptcy code came into force in 1879. 
The other important Imperial legislations were the Mar- 
riage and Registration Act, the Law of Copyright and 
Trade Marks, the Patent Law and the laws as to com- 
pulsory insurance. But as to the matters not regulated 
by the Imperial Codes and Statutes the local law was 
still applicable (2). 

U) tlbert's Legislative Methods and Forms, pag^ 127 

(3) “Speaking broadly/’ says Schuster “it may be stated that 
out of a population of forty-two and a half millions, eighteen millions 
are governed by the Prussian Code, fourteen millions by the German 



These diherent codifyin^^ statutes are the fruits of 
the labour of different law coniniissif>ns On 2, 

1874, a Commission, consislins? of eleven members (six tirst GerniciJi 
judges, three officials in the ininistries of justice of cer- Cr»iiiiiussirm, i 
tain States, and two university professors! was appointed 
to fjfepare a draft Civil Code for the German Empire. 

The procedure adopted by this commission in crmipiling 
the code may be useful in considering the question of 
codification in British India in future, and I shall men- 
tion here how these commissioners proceeded to work. 

The work was divided into five parts, which were appor- 
tioned among five members of the Commission, who were 
lespectiveh’ to prepare drafts relating to the parts en- 
trusted to them The business of the draftsmen was to 
collect materials as to the existing law, to consider how 
far they could be used , and each, besides drafting his 
])art, was to furnish a summarized statement rd the mate- 
rials and c>f his manner of dealing wuth the same The 
draftsmen were to hold regular meetings, in which they 
Avere to discuss the form and language f>f the code as well 


Common law, which remain'^ the modernized law of Justinian, se\en 
and a half millions h\ French law, two and a half millions h} 
Saxon law and half a million by Scandana\ian law There are 
therefore .six general systems of law, but oiih two out of these, the 
ystem of the French and that of the Saxon code, are exclusne 
systems, the other systems are broken intf) b\ the maniffdd local 
laws and customs. These local rule^ relate more especially to the 
laws of inheritance and law* relating to the effect of marriage on 
property The number of variations and subdn isiruis is sometimes 
almost comical. It may happen that a tjoundary line runs through 
a house or that even two boundary’ lines divi<le one building into 
three parts, and a story is told of a town in Bavaria in which the 
several estates of three persons respectively dying in different rotjins 
of one house may have to be administered according to three sejiarate 
sy’stems , moreo\er the line of separation is not edwavs geographical 
only, It also separates the lanous strata of the social ediiice ; thus 
in the towns of Macklenburg — Strelitz the effect of marriage on pro- 
perty is different in the case of a shop-keeper and in the case of a 
Government official In scweral German states the nobility are 
under a law of their own. In the city of Brunswick the wnes of 
traders being creditors to their husbands are postponed to creditors, 
whilst the wives of other persons ha\e a privileged claim fr>r their 
dow’ry. In addition to this, the geographical divisions separating 
the systems of law as a general rule do not coincide with the 
political divisions The result is that in every' case which arises 
m Germany, the following questions must be asked — Is there any^ 
Imperial Statute Is there any local modern .statute > Is the sub- 
ject affected by older legislation > What local law governs it> The 
confusion which arises from this state of things iiuy yasily be 
imagined, and it will not surprise anybody that the unification of 
German law was one of the things which was most eagerly asked for 
on the formation of the German empire In Britisli India, so far 
as the laws of inheritance are concerned, one hundred and sixty 
millions of His Majesty^ subjects are governed by the different 
schools of the Hindu lavv including Sikhs, Jams and others who are 
not really’ Hindus , aliout sixty millions by the different schools of 
^lahoniedan law. 
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as such matters of principle which were relevant to the 
whole, or at least to several parts, and also all questions 
as to the systematic arrangements and the determination 
of conflicts of jurisdiction between several parts. Four 
out of the five parts were completed in seven years (i). 
From December iSSo to October iSSi, the meetings ot 
the draftsmen were interrupted to gi\'e all members time 
to study the proposed drafts. In October iSSi, the 
second stage of the work began, during which the draft 
was gone through section by section, and an elaborate 
procedure was adopted for the purpose of securing the 
proper drafting of the amendments ; the whole draft as 
amended was then again submitted to the commission for 
discussion and finally settled at the end of the year 1S87 
Thus the work of this commission had taken thirteen 
years, out of which seven were used for the first drafting 
and six for the revision The report of the commission 
was then published and submitted to all the legal and 
business men of Germany, with the result that there were 
six folio volumes of criticism. On December 15, iSqo, 
another commission was appointed for the purpose of pre- 
paring a second draft on the basis of the first, but with 
rhie regard to the expressions of opinion on the first. This 
second Commission also consisted of eleven members, out 
of whom eight were Government officials, t^vo were Uni- 
versity professors, and one a practising lawyer Only 
two members were retained from the First Commission 
in addition to these regular members a number of tem- 
porary members were appointed for specified purposes, 
among whom there were several laymen The second 
draft was completed and published in 1805 This amend- 
ed project was approved by Reichstag in iSq 6 and became 
law in iQoo The introduction to this code contains 218 
sections and the code itself consists of 2,385 sections. It 
contains no commercial law and very little of procedure 
The introductory portion defines the scope of the code and 
regulates its position in international private law ; it is 
divided into four parts ; the first treating of private inter- 
national law, regulates the conflict between the code and 
foreign laws ; the second deals with the conflict between 
the code and other federal laws ; the third regulates the 
legislative relation between the Civil Code and the laws 

Id On the death of the draftsman, the part dealing with the 
law of obligations was abandoned altogether and the Dresden Draft 
was sustitnted as the basis of discussion 
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uf the Confederated States , and the fourth deals with 
\arious matters connected with the promiilgatioii of the 
code. The code itself is divided into fi\'C books. Each Its content-?, 
book is divided into sections (corresponding to chapters in 
the Indian codcsj and these sections are again sub-divid- 
ed into various parts, which in their turn arc subdivided 
into paragraphs (corresponding to the sections in the 
Indian Codesi and numbered crmsecuti\ ely. Book I am- 
tains a number of general and introductory laws, wdiicli 
lia\'e some connection wdth and are coiniiioii to all 
branches of law', e g., elementary and fiindaniental pro- 
visions relating to persons (natural persons, legal pcrs<jns, 
associations, ^c.j things, legal acts, liinitatif>ii, prescrip- 
tion, ike. Book II treats the law' of obligations and con- 
tracts Book III deals with possession, law' relating to 
imiiKJvable property, seuitiides, pre-emption, mortgages 
Bills of Sale, (ic Book I\’ deals with famjlv law' (mar- 
riage, guardianship, ike., Book V with the law of sue- * 
cession, incliidiiig wills. 

The critics of the German Civil Code mav be divid- 
ed into tw'o classes One class of objectors (called the 
^‘pompous pedants’ ' by Schuster) says that the code is Critics 
not German and that it represents only a slightly Ger- 
manized system of Roman Law ‘^It is vain to tell them 
that the influence of German law has been very marked 
throughout all the parts of the code, that in their opinion 
is not sufficient They sa\' that Roman huv is constructed 
on a principle differing altogether from the principles of 
German law, and that the German law' ought to abandon 
that principle They do not heed, or perhaps they re- 
gret, that the thought of the educated classes in Germany 
has now^ for hnir centuries been under the influence of 
classical culture, of which the Roman law' is by no means 
the worst product ; that the Roman Law’ itself is, by a 
large number of persons, looked upon wdth familiarit}' 
and fondness , that there never w'as any common Ger- 
manic law’, and that neither they nor their Germanistic 
predecessors have succeeded in reducing the Germanic law’ 
into a scientific system What these learned men w’oiild 
like is a return to the time w’hen .status wsls everjThing 
and contract w'as nothing. But they know quite well, 
or at least they ought to know that the great elemental 
forces w’hich di^termine the economical life of natiens are 
not diverted from their course by the affected and artifi- 
« cial aspirations of a retrogressive romanticism/’ • 
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The second class of objectors (called “the factious 
fanatics”) includes various different sections. There is 
the section who takes up the German cry. They are the 
people who wish to re-introduce race distinction into 
modern life, and who affect to look upon the Code as 
made in the interest of those whom they wish to treat as 
intruders. Their argument is rhetoric and most, of their 
facts are fiction, but unfortunately they are not a quaniite 
negUgeable in German public life The iiltramontanes 
stand on more solid ground ; to them obligatory civil mar- 
riage and the possibility of divorce a vinculo are abomina- 
tions, and some of them will not sanction any code which 
affirms those institutions Another section opposes the 
code on the ground that it is not sufficiently socialistic in 
its tendencies, and that in manifold ways it withholds the 
protection to which the weak are entitled in their struggle 
with the strong In answer to these opponents it can be 
proved that in several respects the code goes further in 
the direction of socialism than any previous legislation 

Thus we see that almost all the European nations have 
codified their laws and none of them show any sign of 
lepenting it, on the contrary, most of them are now en- 
gaged in remodelling and amplifying their existing 
codes (i) I have already stated that some of the South 
American States notably Chili and ]\Iexico, have got their 
codes based on Code Civil. Now I shall see how the 
United States of America have advanced in this respect 

Each state in joining the confederacy gives up much 
of its sovereignty in favour of the Central Government, 
which alone is entitled to legislate on matters relating to 
I Taxation, 2 Commerce, 3 Money, 4 Weights and Mea- 
sures, 5 Army and Navy, 6 Foreign Policy, 7 Post and 
Telegraph On the other matters each State can frame its 
own law. Most of the States have codes stating the law 
of jjleading in civil actions, and such States are often des- 
cribed as Code States to distinguish them from those ad- 
hering to the older forms of actions, divided between those 
at law and those in equity A few States have general 
codes of political and civil rights. The general drift of 
legislation and of public sentiment is toward the exten- 
sion of the principle of codification, but contrary view 
has been ably maintained (2) The oldest ilmerican code 
is the Civil Code o f Louisiana passed in x8o8. This code 

(1) StJt; Chalnier^s Bills of Exchange. 7th Bd p. In. 

(2) See Encyclopcedia Britannica, 9th Bdition, Codification. ^ 
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was based on the French law. An amended code was pass- 
ed in 1S24, which has .since been revised from time to 
time. Fiviiigstonc’s code of criminal law and procedure 
was completed in 1S24 ^^td -was published 111 a complete 
form in 1833, that is, shortly before Lord Macaulay and 
his co-ad jiitors were setting about their task of framing 
codes -for India. Tlie\" admit their indebtedness to this 
code in tlieir letter dated 14th October, 1S37 to Lord 
Auckland The .State of Xew York appointed Mr. David 
Field, with four others for codifying the substantive and 
remedial law of the state This commission framed a 
code of civil procedure which was enacted by the State in 
184S ; and a code of criminal procedure which became law 
in i88t. Their penal code became law in 1SS2, but the 
civil code was twice ])Sssed by the legislature but was 
twice vetoed by the Executive and is still in abeyance (il 

In England, says Sir Courtenay Ilbert; '‘the law’ is a 
my.ster_v reserved for the lawyers. Xot the most intelli- 
gent layman can arrive at it with any certainty. Why’-* 
Because it lies buried in endless statutes and innumerable 
cases — the codeless myriad of precedent ” England is 
not yet within a measurable distance of a civil or criminal 
code ; but some progress has been made towards that end 
by the passing from time to time of various acts codify- 
ing different branches of lawi The principal ones are — 
the Bills of Exchange Act 1882 (45 and 46 Vic c 61 s 
the Interpretation Act iSSq (52 and \ic. c. op, the 
Parternership Act iSgo (53 and 54 Vic c 39', the Trusts 
Act tSq 3 (56 and 57 Vic. c 53I, the Sale of Goods 
Act 1893 (56 and 57 Vic. c 71 1 Marine Insurance Act 
1006 {6 Ed. VII. c. 41). A Bill for Criminal Code was 
brought in 1870, but was dropped. Codification in Eng- 
land is greatly indebted to private authors of different Di- 
gests, w’hich have been used as the groundwork of Bills 
wFicli finally became Acts of Parliament (2^ A commis- 
sion w’as appointed in 1866, to “enquire into the exposi- 
tion of a digest of the law’ of England and the best means 
of accomplishing the object, and other W’avs of exhibiting 
in a compendious and classical form the law’ as embodied 
in judicial decisions ” This commission, as the best solu- 
tion of the question, recommended a digest, that is, a 
condensed summary of the law’ as it exists arranged in 

(1) lihert’s Xe£!:i^lativc Methods and Founs Page 15^. Burge’s 
Colonial and hoici^n Laie. Xew Ldition VoL I pp. 38, 39 

(2) See Chalmer’s Bills of KxchanKC, PoUock^s Dyes'f of the 
Lain of Paiineiship Introduction. 
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systematic order under proper titles and subdivisions, and 
divided into definite statements or propositions, which 
should be supported by reference to the sources of the law 
whence they were sever allj" derived, and might be illus- 
trated by citations of the principal instances in which 
the rules stated have been discussed or applied. An at- 
tempt IS now being made by Lord Halsbury in his i'Laws 
of England’' to carry out in its main outlines the 
recommendation of the commission appointed in iS66, by 
bringing together different treatises upon various divisions 
(.4 the law, by different authors (i). ‘'He who has been 
least successful,” says Bentham, “in the composition of 
a code has conferred an immense benefit,” and even if 
this attempt of Lord Halsbury were unsuccessful his 
Lordship would help the cause of codification in England 
to a great extent. 

To the student of comparative legal science, and 
specially to the student of the Anglo-Indian jurisprudence 
Japanese law is of interest by reason of its long history and 
because of the extent to which its development has been 
modified by the reception and assimilation of foreign ins- 
titution The present Japanese legal system is derived 
from Occidental nations, but the power of assimilating 
Western ideas Japan owes to nobody , it is the native 
genius of her people. Japanese legal history is generally 
divided into three great periods : — 

(I) The period of indigenous civilization, which ter- 
minated with the reception of Chinese ideas and institu- 
tions in the seventh century of the Christian era. 

(Ill The period in which Chinese culture remained 
dominant closed with the year 1868 This period 
is subdivided into two parts (a) from the seventh century 
to the end of the twelfth century, when the feudal s.vstem 
was fairly established. The so-called laws of the em- 
perors and of the feudal princes were not addressed to the 
people ; the.v were kept secret from the people (2). They 
were instructions issued to subordinate officials (b) In 
^he second part of the second period, from the close of 
the twelfth century until the latter part of the nineteenth 
century, the feudal principalities were independent in 
iegtslation and in adjudication, and the development of 
law and custom was, as in Europe in the Middle Ages, 
particularistic. In 1867 Japan had as many divergent 


ii) J^ord Hakbury’s The Lmes of England, Vol. I p CCXVI. 
{2) Hozunii’s Cml Code, p. ig. ^ 



laws aiifl ciistcjiiib as existed in Germany and France a 
ceiitiir\’ earlier, and as exist in British India even at the. 
present time. ^‘The written laws n{ t>ome three hundred 
prhicipahtics were modified by local customs of even more 
restricted validity, and across the territorial laws and 
eustoms there ran a well-defined class distinction 

(III) From iSbS dowm to the present time , this is 
the period of occidental influence The re-cstablishiiient 
of the Imperial supremacy in Japan m iSbS dealt the death 
blow to feudalism and helped the promulgation of a com- 
mon national law This result has been achieved not by 
the gradual development of a settled practice in central 
courts of last resort, as in imperial Rome, but by the more 
tapid process legislation, as in modern continental Eu- 
rope. The Japanese imperial legislation of this ptnod 
is mainly based on the law's of Germany, Imaiice and 
England. ‘Tn the Japanese reception of West Eiiro])ean 
law'’' says l\Ir Munroe Smith Columbia riiiversily 
is interesting to observe that, as in the receptif^n of the 
law hooks of Justinian m me<lke\'al Europe, the complet- 
ed formal reception was preceded bv a theoretical or 
scientific reception The w'hole process w'as start hngl\' 
rapid ; Jaiian passed in single years through stages W'hich 
in medueval northern Europe extended over generations , 
but the stages were the same. In the first stage the 
schools took the leading part Japanese students ab- 
sorbed foreiati law at Paris and at the English Inns of 
Court, at Leyden, Leipzig and Berlin, just as the Xorth- 
Kuropeans, seven centuries earlier, had absorbed Rf>man 
law" at Bologna and other European Lhiiversities Al- 
most simultaneously occidental law' began to be taught in 
Japan In a separate law' school attached to the depart- 
ment of justice and in tw'o or three private law' schools 
French law was taught, and also hiatural law' ’ This latter 
daw’’ W’as simply general West European law’ view’ed from 
c French angle English law’ was taught in tlie Imperial 
Tniversity of Tokico from TS74. In 1SS7 legal instruction 
111 the University of Tokio w’as reorganized in four sec- 
tions English law’, French law', German law, and 
‘Apolitical science.’' Simultaneously, as in the theoretical^ 
reception of Roman law’ in mediaeval Europe, there was 
an attempt to popularize the foreign law by translations 
and treatise^ in the native tongue. In 1S70 was estab- 
lished a Governmental bureau for the “investigation of 
institutions/’ and one of the first products was a traiisla- 
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lion ok the French Codcb On the heelb of tins bcientific 
. reception came the practical reception. In 1875 a law 
wab issued providing ‘that judges should decide civil cases 
according to the express provisions of written law and, in 
cases where there was no such written law, according to 
custom. In the absence of both written and customary 
laws, they were to decide according to the principles ol 
leasoii and justice This law flung wide open the door 
for the ingress of foreign law . . The rapidly 

changing circumstances of Japanese society brought 
many cases before the courts for which there were no ex- 
press rules, written or customary, and the judges naturally 
sought to find out “the principles of reason and justice’’ 
in Western jurisprudence’ (i). 

Codification in Japan has been hastened by the de- 
»£ the sire of the Japanese Government to abolish the privileges 
Codes foreigners and to subject them to the territorial law% 
and by the counter-demand of the foreign governments 
that the territorial laiv should be such as their citizens 
could comprehend and respect (2) The Japanese were, 
at the end of the last century, struggling towards nation- 
al unity ; national unity meant unity of law, and unity of 
laiv could not be brought about without codification. With 
the consolidation of the Japanese empire, codfication, at 
least of a large portion of Japanese law became an estab- 
lished fact. In 1870 a penal code was published, in 1880 
appeared a new penal code and a code of criminal proce- 
dure ; ill i8t)o a new code of criminal i:)rocedure, a code of 
civil procedtire, and a commercial code ; in 1890-91 a civil 
code, which never came into force ,* in 1896 and 1898 a 
new civil code ; and in 1899 a revised commercial code. 
In the first stage of codification in Japan there was a 
tendency to accept the foreign law’ too eagerly and too tho- 
roughly, with an accompanying sacrifice of vital elements 
of indigenous customs This tendency is noticeable in the 
first drafts of Japanese civil code, wdiich w'cre so largely 
based on the French Civil Code that they aroused oppo- 
sition not only on the part of Japanese w’ho had studied 
English or German law’, but also on the part of some who 
had been trained m French law^ In iBgi a draft civil 
code largely framed by Professor Boissonade, a French 
jurist, w’as adopted by the council of state and it w’as to 

!i) Cf. the principle of ^h*astice, equip, and gcod conscience” 
embodied in the Charters of the Indian High Courts and the Civil 
Courts Acts in British India. 

(al Ho2umi*s Civil Code, pp 5, 6. 



come into force in iSc^ Ac^itation for pf^'^tponenieiit and 
revision of Prof Boisscmade'.s code bcpran in winch Hozii- 
iiii, who had btiidied in the En.i^lish Iniib of Court, and 
later in German tin i\ erbi lies, led the opposition Hoziiiiii 
declared that it was disj^raceful that the work of 
preparing a national code should have been eiit rusted to a 
foreignei'. In the Japanese Parliament such an appeal 
to national senlnnent found ready syni|')ath\ In 1S92 
the enforcement of Prof Boissonade’s code y'as post- 
poned, and a committee of revision was appointed of which 
all the members were Japanese. A sub-committee con- 
sisting of Hozumi, Ume, and Tomii, was in charge 
of the work of rem'sioii. The code siihiiiitted by 
this sub-committee was not a mere revision of the code ol 
i8qi, but a new and imlepetident work All the j^rinci- 
pa1 Codes ot the modern world were examined, but Ja])a- 
nese conditions and customs were kept steadily in view' 
Hozumi ’s code was accepted with some modifications b>' 
the full committee and by the Japanese Parliament, 189^- 
98. In its general arrangement the Japanese civil code 
follow's German models in its substance it is a product 
of comparison and selection (i) Hozumi characterizes 
the struggle betw’cen the supporters of the code of 1891 
and the ‘'Revisionist” as a conflict between the school 
of natural law' and the historical school, and compares it 
w'ith the famous German controversy between Tliibaiit 
and vSavigiiy, which involved the (luestion of codification 
in the abstract. We should notice here that in Japan 
both parties w’ere in favour of codification, in order to get 
rid of particularistic law's and customs, and the opposi- 
tion to the code of 1S91 was patriotic. This struggle 
more closely resemliles the later German controversy be- 
tween the Romanistic and Germanistic schools. The fact, 
that of all the social relations with w'hich the present Ja- 
panese civil code deals, the family remains least aficctecl 
by occidental influences, makes the history and present 
c rganizatioii of the Japanese family of special interest to 
the student of Anglo-Indian jurisprudence 

The history of codification in British India may be 
long Illy divided into three periods : 

I From 1 60 1 A D to 1765 A. D. from the date 
of the Charter granted by Queen Elizabeth to the London 
East India Comi>aiiy to the time of the grant of Dewatiiiy 

to the East India C ompany. 

. p"r Hozumds Cml Code, pp. 6-ia. 
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II, 1765 to 1833 covering the period of Regulation 
Laws 

III. 1834 to the present time, i c. the period of 
l)artial codification 

In British India administrative exigencies led to the 
enactment of codes suitable to and sufficient for, the re- 
(iuireinents |of the situation The Anglo-Indian Codes 
have been framed because it was necessary to draw up for 
the guidance of young judges and magistrates a set of 
rules which they could easily understand and which were 
adapted to the condition of the countr}^ (i). The legiti- 
mate object of codification in India, as given by Sir J. 
Stephen’s diciiim, is that of ‘^providing a body of law 
for the Government of the country so expressed that it 
may be readily understood and administered both by Eng- 
lish and Native Government servants without extrinsic 
help from English law libraries ” In our own day 
the net result of the great activity of the Indian Le- 
gislatures has been to substitute for a considerable body of 
indigenous law and custom, for much judge-made law 
embodied in judicial decisions, and for a great number of 
fragmentary and long-winded regulations, a body of sta- 
tute law% fairly systematic and compact and based main- 
ly on English principles Of the iiichgenous law the part 
which has been least affected, though it has not been left 
wholly untouched by legislation is that family law wdiich 
was specially safeguarded by Warren Hastings’ plan of 
1772. 

In such parts of the law as are not covered by the Acts 
of the Indian Legislatures the Hindus and Llahomedans 
continue to live under their respective laws But the 
Hindu and Mahomedan laws have not stood unchanged, 
for the effect of the more careful and thorough examina- 
tion, which the contents of these two systems have re- 
ceived from advocates, judges and text- writers, both In- 
dian and English, imbued with the scientific spirit of 
Europe, has been to clarify and define them, and to de- 
velop out of the half-fluid material more positive and rigid 
doctrines than had been known before In those 
departments in wffiich the pre-existing customs wmre not 
sufficient to constitute a body of law large enough and 
precise enough for a civilized court to work upon, 

(G See Uarington\s Analysts Introduction Vol. I Supplement 
to Gazette oj India 1S73 (May 4) page 533 Ilbert^s Government 
of Inaia page 339. Legislative Methods and Forms, 160. 
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the English found themselves obliged to supply 
the void. Thus the legislatures sometimes legislated 
on such subjects. Sometimes the courts bokllv ap- 
plied English law, and sometimes they supplemented 
native custom by common sense, that is, by their own 
ideas of what was just and fair. The expression ‘'equity 
and good conscience” was used to embody the principles 
by wiiich judges w’ere to be guided w’hen positive rules, 
statutory or customary, w'ere not forthcoming. 

The codifying Acts will be mentioned in their proper 
place, but mere enumeration of those enactments w’ill not ex- 
haust the subject of this course of lectures because that wdll 
not even be full history of codification, wdiile the subject of 
our lectures does not merely mean the history of codification 
but something more. It means {a History of codification 
w’hat has been and what is being done towards codifying 
the law's of the country * and ib whether further codifica- 
tion in this country is possible. I have said that mere 
examination of the different Regulations, Ordinance's, 
Rules and Acts will not give a complete historv of codifica- 
tion because mere statement of facts is not history 
“Every historical matter may be considered under three 
different points of view, and imposes a triple task upon the 
historian (i) He can, nay, he should first seek the facts 
themselves, collect and bring to light, w'itlioiit any aim 
than that of exactitude, all that has happened. The facts 
once recovered, it is necessary to know' the lawb that have 
governed them ; how' they are connected ; w'hat causes 
have brought about those incidents w'hich are the life of 
society, and propel it, by certain W'ays tow'ards certain ends 
Facts, properly so called, external and visible events, are 
the body of history ; the members, hones, muscles, 
rrgans and material elements of the past ; their knowdedge 
and description form wdiat ma.v be called hist ofi cal ana- 
tomy. But for society, as for the individual, anatomy is 
not the only science Not only do facts subsist, but they 
are connected with one another, they succeed each other, 
and are engendered by the action of certain forces, W'hich act 
under the empire of certain law's. There is, in a word, an 
organization and a life of societies, as W'ell as of the indivi- 
dual. This organization has also its science, the science of 
the secret laws W'hich preside over the course of events. 
This is Physiohgy of history. 

Neither historical ph^^siology nor anatomy are com- 

10 Guizot’'^ Hi^tofy of CivUhaihni Vol II pp 2 , y 
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history. 


plete and veritable history. You have eniiiiierated 
the facts, you have followed the internal and general laws 
which produced them. Do you also know their external 
and living Physiognomy’'? Have you them before your 
eyes tinder individual and animate features ^ This is abso- 
lutely necessary, because these facts, now dead, have 
lived — the past has been the present ; and unless it again 
become so to you, if the dead are not resuscitated, you know 
them not ; you do not know history Could the anatomist 
and physiologist surmise man if they had never seen him 
living ^ 

The research into facts, the study of their organiza- 
tion, the reproduction of their form and motion, these are 
history such as truth would have it ’’ 

Adopting these three different points of view under 
uhich every^ historical matter may be considered, I shall 
first deal with the anatomy of the lustoiy of codification 
in British India in the First Lecture i e. it will be a research 
of and criticism upon historical elements — the framing and 
passing of different Statutes, Ordinances, Regulations and 
Acts relating to the good government of British India, 
arranged chronologically. Then I shall deal with the 
Physiology of the histoiy of codification in British India 
i e, how the different Regulations, Ordinances and Acts 
relating to any particular branch of law% are connected 
with one another — how they have succeeded each other — 
how the condition of people influenced codification in this 
country and what the causes w^ere which brought 
about the passing of different Acts and Regulations, which 
were the life of the society, and propelled it, in certain 
ways, towards good government of the country (i) 

Then I shall deal with the Physiognomy of the history 
of codification in British India True, upon such a subject, 
there can be neither characters nor scenes to reproduce ; 
and personages are texts, and the events, publication or 
abrogation of law. Still these legislative reforms belonged 
to societies which had their manners and their life and in 
which there had been a progressive movement. The pro- 
visions of some branches of Hindu law had been influenced 
and transformed by Mahoniedan law% and those of the 
Afahomedan and Hindu law by the Anglo-Indian adminis- 
tration of justice after the establishment of British supre- 
macy in this country. When we find that the punishment 
of 7 and 14 years* imprisonment for certain offences has 


(i) See Lectiare^^ II— Y. 



^ A 

been proiidcd for by the Indian Penal Cork and enquire 
:nto the caii^tb wliy hiich inniislniieiil lia.s been proridecl 1 ly '-iMynomy ^.f 
and why tliih ratio of ; to la has been fixed, ne find the ^ in 

^iilts of Alahomedan Crnnnial lau, in a difttreiit in nmwii India, 

the Penal Code — \\e find that according to Malioiiitclan 
ciiniiiiai law iiiutilation was one ot the pr# forms of 

i)iiiii?lTiiieiit For some oit'ences the io^s of two Ihnbs and 
for some loss of one limb had been ]>rescribecl — liieii we 
find pord Cf^riiwallis protesting against such Ijarbaroiis 
piiniblimeiit and changing tlie law' and siihstitiiting 14 
years imprisonment for loss of two limbs and 7 years for 
loss <jf one limb 'n When wx find that the fxmtracts of 
a certain particular class of uomen are to be thoroiiglilv 
and critically examined by British Imlian court*- before 
being enforced, wx find the condition of llic ptoi>1e — the 
institution of PiDduh system, affecting the* general provi- 
sions of a British Indian CchIc. Thus in whatever code we 
find a saving clause saving usages and ciiblomb of the 
people, we find the condition of pe<jple affecting codifica- 
tion in this country Then again in Adjective law' w'heii 
wx* find special provision being made for the examination 
of a certain class of females (examination 011 eommissionl 
— we find a code affected b\' the condition of the fjeople 
and its provision made in conformity wfith the institu- 
tions of the country (2 Such is also the case W'heii wt 
find that the wages of labourers and domestic servants 
v'heihe} payable in money 01 in kind, can not be attached 
111 execution m this country (3). All these peculiar fea- 
tures of the Anglo-Indian codes illustrate the physiog- 
nomv of the histoiw of codification in British India (4). 

Then comes the important question wdietlier further 
codification is feasible in tliis country. In answxriiig such 
a viiiestion wx must take the lessons from the history of codi- 
fication in this country, as our guide ‘‘The past*' savs 
Freeman (5) “is studied in vain, unless it gives us lessmis 
for the present, the present will be very imperfectly under- 
stood, unless the light of the past is brought to bear upon 
it.’’ And the solution of the question stated above can only 
be found if the lessons from the history of codification 
be taken as our guide. 

Now what are the l essons to be derived from the 

fO See Lecture VIII. 

(2 1 See Lecture III. 

qy Section 6u (i) ( 1 ) Ci\il Procedure Code jVof igoS)^ See tiie 
RepoVt of the Select Committee on the Citil Procedure Bill 

(4) See Lectures VI, VII and VIII. 

lO Freeman’s Ottoman Potect in plurope. Preface IX. ^ 

'6 
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Codification : 
why suspended in 
British India. 


liibtory of codification iii this country Unit codification 
is the result of administrative exigencies and that portions 
of law have been touched by the x^nglo-Indian codes. But 
administrative exigencies are not the only determining 
factors of codification of the law of a country , there 
are other considerations, considerations of the character, 
religions and customs of the people, grave political^ consi- 
derations for the legislators. That is why Warren Hast- 
ings and other early Anglo-Indian administrators took 
the line of least resistance in the matter and left the 
social fabric undisturbed as much as possible — that is 
why Lord Romilly remarked that no portion either of 
the Mahomedaii or of the Hindu Law' ought to be enact- 
ed as such in any form by a British legislature, and 
Lord Hobhouse, wdieii he succeeded Sir James Stephen, 
received strong hints that it would be desirable to slacken 
the pace of the legislative machinery, and that is why a 
large portion of substantive civil law^ though modified 
by ^‘judicial legislation’^ is still uncodified in British 
India. It is a w’ell-knowm fact that 'hio part of the 
law can be brought to perfection wdiilc the other parts 
lemain crude’ ^ and that it is the accepted policy of Par- 
liament (i) and of the Indian Government (2) that a 
complete code of substantive law' is to be given to India, 
yet the administrative exigencies are not strong enough 
to override all other considerations and the w'ork of codi- 
fication has been suspended in British India Suspension 
of the ivork of codification in India can only be justi- 
fied by necessity, and on the question whether such 
necessity has arisen or not there is a good deal of differ- 
ence of opinion. Sir C. P Ilbert, Prof. Bryce and others 
think that such necessity has arisen, wdiile Dr. Whitley 
Stokes, Sir Roland Wilson and others say that it has 
not, and that ‘To all appearance, the Indian Govern- 
ment has at last yielded to influences resembling those 
which pigeon-holed the Penal Code” for more than 
twenty years On examining the causes wdiicli led to 
the suspension of the work of codification w-e find that 
the foundation on which the existing Anglo-Indian codes 
have been reared will not bear the codes of the personal 
laws of the people of the country — that the machinery 
which produced the existing codes cannot produce codes 


(i) Despatch from the Secretary of State f6r India to the 
Government of India dated 20th Janiiarv, 1876 

. ^he Government' of India to the Secretary 

of State for India dated loth IMay, 1877 ^ 
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of Hindu and Mahoiiiedaii Law and that the legislative 
machinery lias to be improved and re-adjusted for the Condii^^ioji. 
production of such codes The history of codification in 
Germany j Japan and Turkey not oiilv points out the 
dang’CTs and difficulties that are ahead of the Aii:?lo-Iiidian 
jurists but also shows how to avoid and surnioiint them. 

To finjd out the causes which led to the scheme for ^tiviiiR 
codes to British India and how far the work of codifica- 
tion was desirable and practicable m the past, — to examine 
the principles on which codification is based in British 
India, — to see how the objections to codification have 
been met by the makers of the Aiicflo-Indian codes and w'hat 
form the codes ha\’e taken, — to trace the causes wdiich led 
to the suspension <jf the niidertaking, — to find out how’ 
and to wdiat extent those causes mav be removed, w’hethcr 
it is practicable to codify the personal laws of the Hindus 
and }Jahomedans and what are the conditions precedent 
wdiich must be satisfied before further codification is at- 
tempted in this country — will be the subject of enquiry 
in the subsequent lectures in the followiiip: order — 

Lecture I. — The history of codification in British 
India. 

Lecture II. — The necessity codification in British 
India 

Lecture III. — The influence of the condition of the* 
people on codification in British India 

Lecture lY — How’ the objections to codification have 
been met in British India. 

Lecture — The genesis, principles and form of the 

Anglo-Indian Codes, 

Lecture \T —Progress of c<‘dificalion in British India 
Substantive Law^ fpublici 

Lecture VH — Progress of codification in British 
India. vSubstantive (private*) and Adjective Law 

Lecture VHI — How' far c<Klification lias touched 
Hindu and IHalioiiiedan law’ 

Lecture IX — Feasibility of further crAification in 
British India. 

Lecture X. — Codification of customary huv in British 
India 

Lecture XI — Codification of the personal law’s of the 
Hindus and IMaliomedaiis 

Lecture XII —Codification and probable classification 
f>f the personal laws of the lilahoinedaiis and 
Hindus. 
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HISTORY OF CODIFICATION IN 
BRITISH INDIA. 


British India, 
defmnion of. 


For the definition of ^ ^British India’ ^ we must turn to 
the General Clauses Act, 1897, (i), and we find there that 
it ^hneans all territories and places within Her ]\Iajest\"’s 
dominions which are for the time being: g^overned by Her 
l\rajesty throiig^h the Governor General of India or throug:li 
any Governor, or other officer subordinate to the Governor 
General of India.” This definition follows that given in 
the Interpretation Act of 1889 (52 & 53 Vic c 63 §iS (4) ) 
which IS merely an expansion of the definition given by the 
Indian General Clauses Act of 1S68 (2) In 1858, the 
' territories in the possession of or under the government 
of the East India Company and \vhich were then held by 
the Company in trust for the Crown, became vested in 
Her Maiestv (3) The Companv, as is well-known to every 
student of history of this country, acquired different parts 
of India at different times But long before the Company 
possessed any territory or sovereign authority, its pecu- 
liar status made it necessary that the British Crown should 
grant the Company certain legislative anthorit\’' to be ex- 
ercised in its East Indian possessions, over its English 
servants and such native settlers as placed themselves 
under its protection Such grant of legislative authority 
was based on the theory ''that wherever even a mere fac- 
tory is founded in the eastern part of the world, European 
persons trading under the shelter and protection of those 
establishments, are conceived to take their national 
character from that Association under which they live 
and carry on their commerce” (4) According to this 
theory, any part of India wdierever such a settlement or 
factor>^ had been established, became British India, in the 
sense that the inhabitants of such a settlement or factors were 
governed by laws made by the British Chatered Companies. 

fi) Act X of 1S97 §3 (7). — — 

(2) r,azeitc of India, Vt Y. Fcbritarv 6, 1807. p. 38. 

(3) 2T & 22 Vic. c to 6 . 

(4) The ]ndtan Chief (1800) 3 Rob. Ad. Rept. 12, 28, 29. Ilbert's 
Govenment of India, 2nd Rd pp. 231, 355 Cowell’s History and 
ion^tttutwn of the Coutts and Legi<;lativc Aitilwritv in British 
India, Ch I. Hansard’s Vehates, (1833) Third vSerfes. Vol XIX 
506, 507. 



I’^iider tlicbc circumstances liistcjrv of codificatiV>ii in British 
India mar be divided into three periods viz., 

I From i6oi A.D to 1765 i c from the date of the 
Charter .s^ranted b.r Queen Elizabeth to the London East 
India Company to the time when the DLV.ann\ authority 
over Bengal, Beliar and Orissa lip was c<mferred in perpe- 
tuity on the East India Company 1 a^ the iVIoghul Emperor 

II From 1765 to ib:;:; , thc period ot Regulation 
Law And 

III From i 8':;4 to the ])resent time 1 e the period of 
partial codilication in Ih'itish India 

III 1601 the Charter of Queen Elizabeth granted to thc 
Governor and Companv ‘bir the iiH>re part of tliem being 
assembled,^’ powxr to make, ordain and constitute such 
and so many reasonable laws, constitution-, orders, and 
ordinances, ‘^as to them or the greater part of them being 
then and there present, shall seem necessary and convenient 
for the good government of the said Company ami of all 
factors, masters, mariners and other (^fficer^ employed or 
to be employed in any of their \oyages, and for thc better 
advancement and continuance of their tra<le and traffic,’^ 
provided that they were not contray to the laws and statutes 
of England- They wxre also emi^owered to revoke and 
alter the same or any of them as occasion should recpiire 
The Charters granted bv James I (i6op’l and Charles II 
(1661 ' contained similar provisions The laws passed in 
pursuance of those provisions tvere directed to be imblished 
but no trace of them now exists ‘‘Thev probably tvere 
for the most part concerned with the trade of the Com- 
pany, x)reserving its monopoly and re]>ressing interference 
It is probable that the powers wxwe not ixteiisivejv used, 
but it was necessary that they should exist, in order to 
provide for aii> emergency’' that might arise (2- 


Lkc, I. 
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li! Orissa then included the tract of country bing between the 
Rnpnaia\an and Su\arnarekha ie only a ponton of Districts of 
Midnapur and Hiighli Orissa pioper became a part of British India 
in 1803, 

C( well’s JiLstofy a fid i\insttuctio)i of flic Courts and 
lativc iulnoiitie^ in Biiffsh India, p. 10, ;>nd ltd. From the year 
when two ships from Fngland to Bengal opened the trade of 
the London Itast India Company in this part of India, under a finnan 
granted hy Knipemr Shah Tehan (Sec Ornie Vol TI p S. It was ob- 
tained by Dr Broughton, but it has lieeii stated bv some authoriiv 
that this statement “is not supported by historical evidence and is 
piobably incorrect See The Report on the Admhiisiratiou of 
Bcfiiial, 1911-12” p until the tear 1707 tvhen Calcutta was de- 
clared a Presidency (see HaHugfon’s Dmfysfs Vol. I Ft I Section I 
p. 2 But according to other authorities Calcutta was^ declared a 
PresuleiKW in 168D accountable onlv to the Directors hi Fngland, 
• the Company’s factories first at ITughly, afterwards in Calcutta, 
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When the London East India Company and the Eng- 
lish East India Company were amalgamated under the 
award of Lord Godolphm 111 the sixth year of Queen 
Anne’s reign, all the early Charters were surrendered (i) 
and in the Charter granted by William III in i6q8, which 
was the foundation of the United Company subsequently 
called the East India Company, nothing was said about 
the legislative power of the Company. But by the Charter 
granted in 1726 the Governors and Councils of the three 
Presidencies were empowered make, constitute and 
ordain bye-laws, rules and ordinances for the good govern- 
ment and regulation of the several corporations hereby 
created, and of the inhabitants of the several towns, places 
and factories aforesaid respectively and to impose reason- 
able pains and penalties upon all persons offending against 
the same or any of them ” But such laws and penalties 
were to be reasonable and not contrary to the laws and 
Statutes of England and they were not to have any force 
or effect until the same had been approved and confirmed 
by order in writing of the Court of Directors This Charter 
(of 1726) also established or re-constituted the Mayor’s 
Court in Calcutta, Bombay and IMadras and expressly in- 
troduced the laws of England into the Presidency towns (2). 
The Charter of 1753 (26 Geo. II) also gave a similar power 
to the East India Company. Thus we see that even before 
1757 the East India Company was not merely a trading cor- 
poration but also a partially sovereign body ‘Tt is a mistake 
to suppose that the East India Company were merely a 
commercial body till the middle of the eighteenth century 
Commerce was its object, but in order to enable it to pur- 
sue that object it had been invested from a very early 
perio<l with political functions It -was entrirsted with the 
verv highest prerogative of sovereignty. Its political 
functions at first attracted little notice, because they were 
merely auxiliary to its commercial functions. Soon how- 


Sootaimttx and Go\ indpur were .subordinate to the Presidency 
of ^Madras The first independent Governor of the Phiglish in 
Bengal nas William (afterwards Sir William) Pledges, appointed in 
1682, but recalled in 16S4, \^hen the Bar was again made subordi- 
nate to Fort St George In 1700 Bengal vas made an independent 
Presidency and Sir Charles Byre w’as appointed first President and 
Governor of Fort William in Bengal. The Report on the Adminlstra'- 
of Bengal, iQir-ra. The transactions of the Company were entirely 
commeraal during this period. 

(1) For the early Charters see The Chartc}S gtanted to the East 
India Campanv from 1601-1772 pp. 13, 41, 63, 36S. 406 

(2) Jd General of Bengal vs Surnomovee^ q M I A. 426 
Bhoonee v. Nafober (looi) sC W.X 650 s.c 28C. 1S2 vSee also Sukkan 
V. Bipad (xqo 6) 34C. 48 s.c. 4 CbJ '38S, 
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ever they became more and more iir4i«>nani. It i.s impoh- 
^ibie to fix on any da\ or any one year, a'? the <lay or \ ear 
when tile Company became a ^reat potentate. It liab been 
the fashion to fix on the year 1705, the year in which the 
Coiiif>aii\" received from the Moghul Eniyerr^r a cuiniiiife- 
sion aiitlnn'i/ing them to administer the revenue of Btngab 
Behar and Orissa, as the precise date of their sovereign- 
ty, but long before 1705 the Companv had the reality of 
political power . In fact it was cr^nsirlered both by 

Lf>rd Clive and by Warren Hastings, as a point of polic\' 
to leave the character of the Company undefined ni order 
that the English might treat the princes in w’hor-e name 
they governed — as realities or non-entities as iiiiglit be 
most convenient’^ (ib 

But after the Battle of Buxar on the a gal Ociol^er, 
1754 the Dew'anny aiiihonly o\er the ])ro\inces of 
Bengal, Behar aii<l Orissa was conferred in pcr]>etuily 
on the East India Company hv a Jirtuan in August, 1765 
From this time the functions of Xazim as well as of Dew an 
wx‘re ostensibly exercised bv the British Government and 
from this time begins the 3nd period of the history ol codi- 
fication in British India. 

Although the civil and military power of the coiiiitrv , 
and the resources for maintaining it, were assumed on the 
part of the East India Companv, it was not thought pru- 
dent, either by the local government, or the Directors, 
to vest the immediate management of the revenue or the 
administration of justice in the Eurojieaii servants of the 
Company. It may indeed appear doubtful whether the 
European servants, at this time, geiierallv possessed si ffi- 
cieiit knowledge of civil institutions and the stale of the 
country to qualify them for the trust A resident at the 
Xawab’s Court, who inspected the management of the 
Xaib Dewvan, and the chief of Patna who superintended 
the collections of the province e>f Behar, under the imme- 
diate nianagemient of Shetab Boy, maintained an imperfect 
control over the civil administration of the Districts in- 
cluded ill the Dewvaiiny grant, while the Zeiiiindary 
lands of Calcutta and the 24 Pergannahs and the ceded 
districts of Burdwaii, ^.lidiiapnr and Chittagong (ceded by 
Casim Aly Khan in 1760” wctl superinteiiclecl by the 
covenanted servants of the Company (2! In the v’ear 176Q 
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i 0 Per fiord Macaalav Hamzat d's Debates (iS.vd, Third Series 
\kd XIX v,6, 507 ^ ^ 

1 21 vSee the sth Report of the Select tr»jnniiltee of the House 
of Commons dated 2Stli July, iSra. 
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several of the Company’s c<>\enaulecl servants were cle])uled 
to act m subordination to the resident at the durbar, as 
local bupervivsors over the native officers employed in the 
collection of the revenues and adnunisiuttwn of justice. 
It was their special duty 'ho ascertain 111 a ininiitc, clear 
and comprehensive manner” 1st . — A short history of each 
district, from the time ol vShooja Khan’s Sooba€lary of 
Bengal (1720-1739) which was considered to be the "era 
of good order and good government.” "You are to 
collect” runs the Letter of Instruction (i) "the form of 
the ancient constitution of the province, compared with 
tlie present ; an account of its possessors or rulers, the 
owler of their succession, the revolutions in their families, 
and their connections, the peculiar customs and privileges 
uhich the,v or their people have established and enjoyed ; 
and, m short, every transaction which can serve to trace 
their origin and jirogress, or has produced any material 
changes in the affairs of the Pro\nnce ” andly, The state, 
produce and capacity of the lands 3rdly, The amount of 
the revenues, the cesses or arbitrarv taxes, and all demands 
whatever made on the ryot, b}' government or the Zemin- 
dar, with the manner of collecting them, and the gradual 
rise of every new impost 4thly, The nature and extent 
of the different manufactures, and what impositions were 
levied from the manufacturers, with other particu- 
lars required to be known for the regulation of commerce ; 
and sthly, Whatever might tend to obtain a knowdedge 
of actual abuses and ])romotc the reform of them in the 
administration of justice "It is difficult” runs the letter (2) 
"to determine whether the original customs or the degene- 
rate manners of the ]\Iussalmans have most contributed to 
confound the principles of right and wTong in these pro- 
vinces Certain it is, that almost every decision of theirs 
is a corrupt bargain with the highest bidder The 
numerous offences, which are compromised by fines have 
left a great latitude for unjust determinations Trifling 
offenders, and even many condemned on fictitious ac- 
cusations, are frequently loaded wdth heavy demands, 
and capital criminals are as often absolved by the venal 
judge. Your conduct in all capital offences should be to 
enforce justice where the law^ demands it, checking eveiy 

(1) Letter of Instructions from the Resident at the Durbar 
(iUr. Becher) to the vSuper\isors This letter was drafted bv Mr 
Vereist See Colebrooke*s Supplement, p. 174. Harinvton’s' Ana- 
lyte is Vol. 11 p. 4 

(2) Colebrooke's Supplement pp. 177, 188, 
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Loiiipositioii by fine or iiiulcl ; and where any dibiHitcb arise 
ill matlerts of propertv, 3^011 should recomineiid the method 
of arbitration to any other ; and inculcate strongh" in the 
minds of the people, that we are not desirous to augment 
our revenue by such impositions, but to acquire their con- 
pdcnce by the equity and impaiiiality ot oiii proceedings, 
and by oin icndeuicss for then happinc'^^. The arbitra- 
tors slioiiid be men chosen by the parties themselves, and 
of known integrity, and whose circumstances ma^’ sup- 
pose them exempt from venahtv, and promise best to in- 
sure their rectitude In capital crimes, the sentence 
should before execution, be referred t<; me, and by me to 
the ministers, that they ma\" ultimateh" approve or miti- 
gate it, according to the peciilianU" of the case. You are 
farther to observe, that the want of regular registers of 
all causes and determinations has encouraged the natural 
propensity of the judge to briberv and fraud by making him 
easy with respect to aiiv future prosecuthm on a rehearing 
of the cases which have been thus partiall_v determined 
Whereas, i\hilst a reference to records is always open, he 
must live m perpetual fear of detection. One of these re- 
gisters should be lodged in the principal cutcheny of the 
province, and an authenticated cop.v transmitted to Mo(>r- 
shidabad As to suits on account of revenues, these will be 
much obviated in future by the happy conse<iiieiices of 
our possessing a real, local, and undisguised knowledge of 
the country ; wdiich W’e promise ourselves from the investi- 
gation above mentioned, and from ^miir diligence and 
exactness in the performance of the several duties. 

''For the ryot being eased and secured from all bur- 
thens and demands but what are imposed by the legal 
authority of Government itself, and future Potiah<: being 
granted him, spccihfing that demand ; he should be taught 
that he is to regard the same as a sacred and inviolable 
pledge to him, that he is liable to no demands beyond their 
amount. There can, therefore, be no pretence for suits 
on that account. . ..Everj" man will know wiiat he can 
call and defend as his owm ; and the spirit of lawless en- 
croachment subsiding, for w'ant of a field for exercise, wdll 
be changed into a spirit of industry , and content and se- 
curity will take the place of continual alarms and vexations. 

.The instances where venal, ignorant and rapa- 
cious judges avail themselves of a crude and iiierceiiarc 
s\’"steni of laws, of the prevalence of licentiousness, and 
• the force of reigning habits and customs have been already 
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nieiitioned I can only repeal, that it is vour part to endea- 
vour to reform all tlie>se corruptioiib wliicli have encroached 
on the primitive rights of both the JMaliomedans and 
Hindus ; particularly by abolishing the arbitrary iniposi- 
lion of tines, and recommending, all in your ])o\ver, the 
more equitable method of arbitration 

“The officers of justice, and Cazees, who are established 
by the Malioiiiedaii law, as also the Brahmans, udio ad- 
minister justice among the Hindus, in every village, town, 
and quarter, should all be summoned to appear, produce 
their Sunnuds or authont}’’ for acting and register them. 
Records of ivliatever cases are heard and determined, arc 
to be sent to, and deposited in tbe Sudder culcherry of the 
]>rovince, and a monthly return thereof forwarded to 
i\Ioorshidabad. 

“The register of Sunnuds is intended to deter any 
from exercising a judicial, because lucrative function, 
who ma\" not be legally appointed by Government, if a 
i\Iahomcdan, or fairly elected by his caste, if a Hindu. 
And the depositing of all cases and determinations, added 
to the other Regulation, will figure to the several officers 
a vigorous and observant power, watching all theii actions, 
and, in case of abuses, direct you at once to the culjiable. 

“The peculiar punishment of forfeiting castes, to which 
the Hindus arc liable, is often inflicted from private pique 
and personal resentment amongst themselves, and requires to 
be restrained to those occasions only where there may be 
a regular process, and clear proofs of the offence before 
the l^rahmans, who are their natural judges. But when 
any man has naturally forfeited his caste, you are to ob- 
serve that he cannot be restored to it, without the sanction 
of Government ; which was a political supremacy reserved 
to themselves by the Mahomedan and which, as it publicly 
asserts the subordination of Hindus, who are so considerable 
a majority of subjects, ought not to be laid down ; though 
every indulgence and privilege of caste should be otherwise 
allowed them.’’ 

The concluding exhortation of the letter runs as 
follows Your commission entrusts you with the superin- 
tendence and charge of a province, wffiose rise and fall 
must considerably affect the public welfare of the wdiolc. 

The exploring and eradicating numberless oppressions, 
uhich are as grievous to the poor, as they are injurious to 
the government ; the displaying of those national principles 
of honor, faith, rectitude, and humanity which should ever r 



characteribe the name of an Englibliman ; the iiiipresbiiig- Lec. L 
the lowest individual with these ideas, and raising the 
heart of the r3’'ot from oppression and despondeiic}' to se- 
eiirit}' and joy, are the valuable benefits which must 
result to our nation from a prudent and wise belia\’ioiir on 
\Tmr part. Versed as >'011 are in the language, depend on 
none, wdiere \aju \T>urself can possibl\’ hear and determine. Letter of 
Let access to you be easy, and be careful of the conduct the^SpTnTsors, 
of your dependents. Ann at no undue influence yourself, 
and check it in all others A great share of integrit\% dis- 
interestedness, assiduiU'-, and watchfulness is necessary, 
not only for your owm guidance, but as an example to all 
others ; for your activiU' and advice will be in vain un- 
less confirmed by example. Carefullv avoid all intcicst- 
ed view's f)y commerce, or otherwise, in the province, whilst 
on this service , for, though ever so fair and honest, 

It will awaken the attention of the designing, dou!>le the 
labour of developing stratagems, and of removing bur- ^ 
thens and eliscouragcments w’ith w'hich the commerce of 
the country in general has been loaded. You have before 
you a large field to establish both a national and private 
character ; lose not the opportunity which is to be temper- 
arv only, for .vour w'hole proceedings will be quickly 
revised : a test wiiicli the Board consider due to them- 
selves, as a confirmation of the propriefv of their choice ; 
to you, as an act of justice to your conduct ; and to the 
public, for the security' of its interests As the extent 
and importance of ^Tiur trust are great, so in proportion wdll 
he the approbation or censure, arising from e'our good or 
ill conduct in it, be attended with unusual distinction or 
particular severit,v. Sentiments wiiich I convey to you, to • 
show' the degree of confidence the Board repose in \'Our in- 
tegrity and abilities ; but 1 w wiiich I mean not the re- 
motest suspicion, either in them or myself, of your dis- 
appointing their expectations’’ (i). 

Here w'e find the East India Company making 
law'S for the people of Bengal not through legislature, 
but through their servants, the supervisors who acted 
as jiulges and w’cre guided bv the principles of equity. 

The reports made by the supervisors appointed in 
1769 contain iiianN" important facts throwing light on the 
contemporary history of Bengal. Till 1772 every Zemiii- 
daree, and every talook, w’as left to its own xwticiilar 

(il Coletjrooke's Supplement, pp HaringtoiUs Ana- 

Jyo\, Vol. ir. p V 
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customs These indeed were not inviolably adhered to ; 
‘The novelty of the business to those who were appointed 
to superintend it, the accidental exigencies of each district 
and not infrequently the just discernment of the Collector, 
occasioned many changes Referring to the administra- 
tion of justice the President and Council remarked (i) 
“The administration of justice has so intimate a connec- 
tion with the revenue, that we cannot omit the mcmtion 
of it The security of private propertv is the greatest en- 
couragement to industry, on which the wealth of every 
state depends The limitation of the powers annexed to 
the magistracy, the suppression of every usurpation of 
them by private authority and the facilitating of the 
access to justice, ivere the only means by which such a 
security could be obtained ; but this was impossible under 
the circumstances which had hitherto prevailed While 
the Nizamut and the Den^anny were in different hands, and 
all the rights of the former were admitted, the courts of 
justice, which were the sole province of the Nazim, though 
constituted for the general relief of the subjects, could re- 
ceive no reformation The court and officers of the 
Nizamut were continued , but their efficacy was destroyed 
by the ruling influence of the Dewanny. The regular 
course of justice was everywhere suspended , but every 
man exercised it, who had the poiver of compelling others 
to submit to his decisions The people were oppressed ; 
they were discouraged, and disabled from improving the 
culture of their lands, and in proportion as they had the 
demands of individuals to gratify they were prevented 
from discharging what was legallv due to the government ’ ’ 
About this time the President and Council under orders 
of the Directors, abolished the office of Naib-dewan and as- 
sumed openly the management of the dewanny, in the name 
of the Company. In executing the orders of the Directors 
the President and Council attempted to render the accounts 
of the revenue simple and intelligible , to establish fixed 
rules for the collections, to make the mode of them uni- 
form in all parts of the Province, and to provide for an 
equal administration of justice (a). Soon after the receipt 
of orders from the Court of Directors, in 1772, to enter upon 
the duties of the dewannv office, a Committee of Circuit 


in a letter to the 


(1) Remarks of the President and Council 
Court of Directors dated 3rd Xovember, 1772 

(2) See the Letter from the President and Council to the Court 
of Directors date 3rd hovember, 1772. Harinffton’s Anaiysi'; Part I, 

p. II, 



was appointed coiisistin.ef of the Governor (Warren Hastings) 
and four members of the Council The Committee 
on the 15th August, 1772, proposed a Plan for the adiniiiis- 
tratioii of justice, which on the 21st da\' of the same 
month was adopted by the Government. This Plan is 
generally known as the Plan of Warren Hastings Colebrooke 
describes it as ^TJeneral Regulation for the Administration 
of Justice, proposed by the Committee of Circuit at Cassini - 
bazar, on the 15th August, 1772 and made and ordained bv 
the President and Council in Bengal on the 21st August, 
1772” (i) This regulation is really the first British 
Indian code, defective though it was in many respects 
It has no preamble, but has extracts from a letter from the 
Committee of Circuit to the Council at Calcutta (2I attached 
to it, which explain the scheme of this Regulation. It 
consists of 37 Rules or Sections dealing with Civil and 
Criminal law’, substantive and adjective Under the pHui- 
sions of this Regulation the Mufu^s'id Deicayincc and Plwiij- 
daiec adalais and tw’o superior Courts of Justice, the 
Dcwvanee Sudder Adawlut and the Xizamut Sudder Adaw- 
lut w’ere established at the chief seat of Go\xTnment (3) 
It also provided that the disputes concerning the right of 
succession to Zamindarees and Talookdaries should be ex- 
cluded from the jurisdiction of the Dewanee Adawlut and 
triable only by the President and Committee. But as to the 
law’ according to wdiich the courts we:e to administer justice 
it w’as ordained “That in all suits regarding inheritance, 
marriage, caste and other religious usages or institutions 
the law’s of the Koran w’ith respect to Hahomedans, and those 
of the Shaster W’ith respect to Gentoos, shall be invariably 
adhered to ; on all such occasions the ^^loulavis or Brahmans 
shall respectively attend, to expound the law ; and they 
sign the report and assist in passing the decree” '4). Thus 
we see that the personal law’s of the iMahomedans and 
Hindus were left untouched. It W’as also ordained by this 
'^'■Aiegiilation “that complaints, of so old a date as tw’elve 
years, shall not be actionable” {5) It contained a very 
important provision of substantive criminal law' viz , that 
of punishment for dacoity (6) For the development of 
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ii) Colebrooke ’s Supplement to the Di<!:esf of flic Rc^iiulaitons 
and La-ies. iiSo;) p i. 

better dated at Cassimbazar, i>th Augusi, 1^72 containing 
an extract from the proceedings of the Circuit Committee dated the 
aSth June, 1772. Colebrooke’s Supplement, pp, S, 12 
R R. I, V See Colebrooke's Supplement, pp i-R 
14) R. 23 Colebrooke’s Supplement p 
is) R Cok*!)ronkeC Supplement p 3 
|6) R 3; Ibid. p. 7. 
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the law of procedure the last section of this Regulation laid 
down — ''That, in addition to these general regulations, 
the Collector shall form such subsidiary ones, for promoting 
the due course of justice, and the welfare and prosperity 
of the Ryots, as the local circumstances of their respective 
districts, shall point out and require ; and that they shall 
report the same to the Committee of Circuit, in order to their 
being communicated to the Board for their final sanction 
and confirmation (i). 

The Regulating Act of 1773 (13 Geo Ilf c.63) laid 
down specific rules and laws for the Government of 
Indian affairs vSections 36 and 37 of that Statute em- 
powered the Governor General in Council to make and 
issue such Rules and Ordinances and Regulations for the 
good order and civil government of the United Company’s 
settlement ac Fort William in Bengal, and all places sub- 
ordinate thereto as should be deemed just and reasonable 
and not repugnant to the laws of the realm ; and to en- 
force them by reasonable fines and forfeitures, provided how- 
ever that such Regulations should not be valid unless regis- 
tered in the vSupreme Court of Judicature established under 
the said Statute In 17S1 this restriction on the legislative 
power of the Government of India was partially removed 
hy section 23 of the 21st Geo. Ill c 70 by which the 
Governor-General and Council were empowered to frame 
Regulations for the Provincial Courts and Councils, subject 
only to the executive Government of England Under the 
authority of these vStatutes several Regulations were framed 
for the administration of justice and collection of revenue. 

The Judicial Regulation of nth April, 1780 was also 
passed to improve the administration of justice (2) In this 
Regulation the jurisdiction of Civil and Revenue Courts 
was demarcated for the first time (3) 


(1) Rule 37. Colebrooke’s Supplement, p. 7 

(2) The preamble of this Regulation runs as follows — As 
several important changes have taken place in the constitution and 
Civil Government of these provinces, since the period when the late 
President and Council adopted their Plan for the administration of 
iu>tice, and as these changes have not hitherto been provided for, 
in anv general and uniform svstem ; the Governor-General and 
Council, theiefore, after maturely and attteiitivelv considering the 
state of this country, with respect to ifs' pjesenf circunii^tances, and 
the mannen and cia^toms of its inhabitants, have resolv'ed that the 
following general plan and regulations shall now be established, for 
the more effectual and regular adminisWation of jiustice in the country 
Civil Courts of these provdiices Colebrooke’s Supplement, p. 14 

(3) Hut ill 1787 in consec{uence of instructions from the Court 
of Direttors, it w'as ordered that the offices of Judge and Collector 
in Ak^ffusil (with the exception of the three Civil Courts in Afoor- 
shedabad, Patna and Dacca) should be united in the same person. 
But the law' was again changed in 1793 by Regulation TII of tfiat* 



The iiicreaMJi.!4: work of the Go^ ernor-rieiieral and 
Council having; prevented tlieir sittin;^ in the Court of 
Siidcler Dewaniiy Adawliit, a se]/arate jiid;^e (Sir K Iinpe} ’ 
wab oil the oStli October, 1780, appointed to tins court fn 
On the trd Xr)veiiiber_, 1780, thirteen articles {)[ re^cfiilatioii- 
prepared by Sir E Inipey, were appnned and passed for the 
^nidaiice .f)f the Civil Courts, superior and inferior, which 
were afterwards incorporated, with addithms and anieiid- 
ineiits ill a rcMsed code, coiisistiii"' of ninety-five articles 
or sections This revised regulaticai was ]jassed 011 the 
5th July, 1781. This is realh’ an amending: and consol idat- 
Req:nlatioii, amending and consolidating the rule^ of ci\ il 
Procedure or in other words it is the earliest Civil Pr^^icediire 
Code of British India. This Regulation, dratted as it was In 
Sir E Iinpey, bears the imj^ress of the influence of the 
English Judge in which provided ‘‘Jliat in all cases, 

for wdiich no specific directnms are hereb\ giteii, the jiidce 
of the vSudder Denvaiiiice Adawlut do act acc(mling to justice 
equity and gf»oc1 conscience” (2! This is really the \ery 
first attempt to codify the law of Ci\'il Procedure in 
British India It ]>egins wdth a preamble, reciting amongst 
other things the following — ”And w’here^as at different 
times, and under different circumstances of the courts of 
]^fofussil Adawlut, and of the Sudder Dewannee Adawlut, 
diverse Rules, Ordinances and Regulations as occasion did 
reffuire, were made and framed for the administration of 
justice many of which are not adopted to the state of the 
present courts for the bettci u'^ccriaining av iccU the 
/^cuccKN, aiithoiHy and junsdiciion of Ihc niid com Ls as 
the countries, districts and places over which the same 
do and shall extend . and for the vxphunlng of such 

rules, orders and regulations, as may be ambiguous, and 
revoking such as may be repugnant or obsolete ; and to 
the end, that one consistent code be framed therefrom. 

and that Ihc inhabilnnts of these counific's may not 
only kno^e to lehal courts and on lohat oaa^wns they may 
applv fo} ^{siice, hut, seeing the tides, otdinanics and 
regulations, to adiith the Judges arc by oath hound in- 
variably to adhcie, they mav have confidence in the said 
comis. Be it resolved ” Then follow 95 sections of this 
Regulation vSection 94 made the provision for making the 
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year Hanngtuii’s Analysis Vul I pp 33-4i* PieldV Regtila- 
iton. p 14 >. 

(i| Planiigioii’s Analysis p. .v> Field’s Regulation /> 139 ^ 
I 2 I i: (Mm mka's Supplement, p 8^. See be c for the appli- 
-eathm of the maxim of justice, equity and good auiNcience. 
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law of Civil Procedure cognoscible to the people of the 
country It enacted '^that these rules, orders and Regula- 
tions be, on the next court day after the same shall be re- 
ceived in the courts of Mofussil Dewannee Adawliit, and 
in the Sudder Dewannee Adawliit, openly read and publish- 
ed in ^iich courts lespectivcly and be with all expedition 
truly and faithfully translated into the Bengal and Persian 
languages, and be either printed or written in a legible 
hand, and be affixed for the space of one month at least in 
same conspicuous part of the room in which such court shall 
respectively be held’' (i). Section Q5 of this Regulation, 
by annulling and revoking all previous ' 'resolutions, rules, 
orders and regulations” which were in any way contrary 
and repugnant to the provisions of this Regulation, and 
by providing that the provisions of this Regulation "be 
and remain, in so much as the same shall not be hereafter 
altered, the only standing rules and regulations for the 
administration of justice in every court of ]\Iofussil Dewan- 
nee Adawlut, and in the Sudder Dewannee Adawliit,” made 
the law of Civil Procedure certain to some extent Be- 
sides these, several other regulations were passed (Judicial 
and Revenue) between 1772 and 1793 ('2)* But until the year 
1793 no general code of regulation was enacted. 

The first collection of Statutes relating to the East India 
Companj" was compiled by Mr F. Russell of the Judicial De- 
partment of the Board of Control, published in 1786 and re- 
printed and subsequent Statutes added by Mr. Russel 
in 1793, both published in folio by the King’s printers ; 
the title is "A collection of Statutes concerning the incor- 
poration, trade and commerce of the East India Company, 
and the Government of the British possession in India.” 
It also contained the bye-laws of the Company and the 
Charters of the several East India Companies (3). 

In 1793 the existing Regulations were collected by the 
Council which passed them as a revised Code. In 1793 

(t) ^ Impe\’s Civil Pioccdiire Code (Regulation of 5th July, 17S1) 
was printed at the Hon’ble Company’s Pre.ss in 17S1. A Persian 
translation of this Regulation by Mr William Chambers ivas printed 
In ]Mr C Wilkins m 17S2 Mr Duncan (afterwards the Gover- 
nor of Bombay) translated this Regulation in Bengali in 17S3 and it 
W’as printed with a re-impression of the original English in 17S5 

(A In 1787, as has been mentioned before (Reg of nth April, 
1780) the offices of Judge and Collector in ]\Ioffusil (wnth 3 exceptions) 
were united in the same person A revised code " of Judicial 
Regulations, adopted to this change of system and dated the 27th 
Tune, 1787 was printed and published wnth translations in 91 articles. 
See Colebrooke’s Supplement pp 93, 131, 2^3 Harington’s Ana- 
lysis XolJ p. 32, 

^ ^{3) Smoult and RvanN Kule<; and Ofdcrs (1839 Rd ) Preface, 
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the celebrated Regulation XLI of 1793 (A Regulation Rec. I. 
for forming into a regular Code all Regulations that may be 
enacted for the internal Government of the British territories 
ill Bengal; inaugurated the system of Regulation Laws. Rbl 01 
111 1797 British Parliament b}' 37 Geo III c 142 rccogiiizx'd 
the authority’' of the Company to make a regular Code affect- 
ing the. rights, persons and property of the natives of 
India and others amenable to the Provincial Courts. 

Section S of that Statute provided that such Regulations 
should be registered in the Judicial Department and framed 
into a regular Code, and X->rinted with translations in the 
country languages. In iSoo A D Secthm 20 of 30 and 
40 Geo. III. c.79 rendered the Province of Benares, all pro- 
vinces or districts thereafter to be annexed or made subject j. . . 
to the Bengal Presnlency, subject to such Regulations as the Pruunces, 

Governor General and Council of Fort William had framed 
or might thereafter frame The Regulations of the Bengal 
Code passed from 1793 to 1S34 inclusive numbered 675, ’ 

but now reduced to only 83. Of these 48 are contained in 
Bengal Code, 7 211 U. P. Code, 2 in the Punjab and N. W 
Code and 26 have not been republished. 

Section ii of 39 and 40 Geo. Ill c.79 empowered the 
Governor in Council at Fort St. George to frame Regulations ^ladras. 
for the Provincial Courts and Councils at that Presidency. 

Regulation I of 1802 (Madras), framed on the same line as the 
Bengal Regulation XLI of 1793, provided for the formation 
of a regular Code according to the plan adopted in Bengal 
Up to 1834 two hundred and fifty-one (251 ) Regulations were 
passed by the Governor of Madras in Council. Of these only 
29 are now wholly or in part, in force. 

The Company acquired the Island of Bomba3’- not from 
the jMoghul Emperor but from Charles II, to whom it was 
ceded by the King of Portugal as part of the marriage- Bombay, 
dowry of the Infanta. The right to make Regulations was 
indirectly conferred on the Governor of Bombay, by 37 
Geo III c 142. §ri ; but it was formally conferred in 1S07 
by 47 Geo. III. Sess 2. c 68, §3 (i). Regulation I of 1799 
(Bombay Based on the Bengal Regulation XLI of 1793) 
provided for the formation of a Code of Regulations (2) 

(1) 47 Geornr Ses'^. 2 c 6S, pahsed “for the better government 
of the 'Settlements of Fort St. George and Eomhay** empowered 
the respective Governors in Council to make and issue such rules 
and regulations for the good order and civil government of the tovns 
of Madras and Bombay and other factories subordinate thereto, and 
to add the necessary sanctions, as the Governor-General m Conncil 
might make for the good order and ci\il government of FotI M illiam. 

(2) In itS27 a Regulation, repealing all the 79 Regulations 
made up to that time, "was passed hy the Governor of Bombay 111 

8 
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In 1S13 the legislative powers conferred on the Pro- 
vincial Councils were extended. Thereafter from time to 
time these powers were further developed and in pursuance 
of these powers the different provincial Councils, till 1834, 
framed and passed numerous regulations. 

The main subject of the Regulations was pro- 
cedure and "'current legislation,’^ that is, such ineasures 
as were necessary to meet particular cases ; but they 
also dealt with the substantive law to some extent. 
They established courts, civil and criminal, they dealt with 
their mode of proceeding ; they laid down in minute de- 
tails the manner in which the revenue was to be assessed and 
collected and provided for many subjects of minor and occa- 
sional interest. But as to the laws w^hich the Courts thus 
established were to administer they were silent or rather 
spoke only in very vague and general terms. They pro- 
vided that in certain cases INlahomedan law (i), in certain 
other cases the Hindu law, and in cases not especially pro- 
vided for, the "law of justice, equity and good conscience” 
should be followed. The\" did not touch the personal law 
(substantive or adjective) of the Hindus and IMahomedans 
nor did they affect the laws of contracts and torts. One 
of the great disadvantages of the co-ordinate authority of 
the different provincial Councils was that the regulations 
passed by the different local governments were often in 
conflict with each other and there ivas much uncertainty of 
law in British India in this period IMany of the Regula- 
tions, passed before 1793, existed only in manuscript and 
although others were printed, and some translated into the 
native languages, still these were chiefly on detached 
papers, not easy of reference, even to the officers of the 
Government, and of course, difficult to be obtained in a 
collected form, whilst such as were not translated into the 
languages of the country were quite inaccessible to the 
natives of the country. On the ist day of Mav 1793 no 
less than 48 Regulations were passed and from that date 


Council Upto 18*^4, as9 RegiilatioiK were passed bv the Governor 
of Bombay in Council Of these onlv 19 are now, wholly or in part, 
in force. 

(d Ibe ^Sfahomedan criminal law was retained by Regulation 
xrr £ so, 74, 75. It was oiilv in 1S32 bv Regulation 

yi of that vear {^5) that pensons not professing the Mahomedan 
faith could claim the exemption from being tried under the law It 
was tinallv done away with bv the Penal Code in i860. vSee Ad Gen 
of Bengal ys. Surnomoyee (1S63) g Moo I.A. io8 Pet Sir Tames 
Lolvile. Ilhert*s Government of India, 2nd Edition Paee -i-:* 
Hunters AmtaJs of Rural Bengal, 6th Edition page ^30. CowelPs 
Htsfory^ of Cotirt$ and Legislative Authorities'' fn India' 2ml P^lition 
page 27 
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enacted that at the end of every year '"a co[)ious index to the 
Kegiilatioiib’^ pabbed dining the year bhoiild be prepared 
and bound up uith them (ip It was further enacted 
‘^The Siiperiiilendent of the Company’s iwcbb ib to retain 
111 his office one hundred cojneb of each of the Regulations 
that m^y be passed and ]irinte<l annually, and the same 
iiiiniber of copies of the translates of them in the Persian and 
the Bengal languages At the close of the year, after he 
has been furnished uitli the index ordered to be prepared in 
the preceding section, he shall bind up the English printed 
copies of the regulations, and the Persian and the Bengal 
tianslates, each in separate volumes The remainder of 
the English copies of the regulations and the Persian am! 

P>engal translates, are to be distributed as Ihe.v are passed 
and printed, in such proportions as the Governor General 
in Council may direct, anumgst the courts of justice, the 
Board of Revenue and Trade, the Collectors of the land ^ 
leveiiue and the customs, and the commercial residents and 
salt agents, or other public officers, or any individual to 
whom it may be thought advisable to deliver copies” (2:. 

It was also provided that ten of the English copies of the 
regulations ivith the index should be sent to the court of 
Directors annually ‘‘by the two first ships that may be des- 
patched for England after the volumes are completed 
Five copies are to be sent m each of the two ships” 

Xot a single copy of these regulations printed at the Com- 
pany’s Press is available now to the public in this country. 

The earliest publication containing these Regulations 
is the Digest of Regulations by Sir James Edward Cole- 
brooke with a supplement Its full is A Digest of 
the Regulations and Laies' enacted by the iroverno}'- Digest of 
General in Council iot the civil gov ci nine ni of the illations 
territoiies' under the Presidency of Bengal, airangcd 

in alphabeiical oidei and it was printed and published in 
Calcutta in 1807 This digest contains the regulations 
dealing with civil, criminal and revenue laws r>f the country. 

The Judicial regulations begin from 1772 and the revenue 
regulations from 1760 The contents of the “Supplement 
are (i) Judicial Regulations {1772-1S06' (2^ Regulations 

for criminal courts 1772-iSoob {3) Revenue Regulations , 
(i76q-iSo6\ (4) Coins and Mints. (5) Salt (6) Opium 


(1) Reg. XIJ of 1793 * 

(2) Reg XLI of 1793, ^XI. 

(3) Reg. XLI of 1793, §XII. 
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(only extracts of consultation and advertisements ) (7) 

Customs. (8) Commercial Regulations (9) Invalided 
vSepoys. 

Elcmentayy Analysis of the Laios and Rcgula- 
iions enacted by the Governor Gencial in Council, at Fort 
William in Bengal, for the civil Government of the Biitish 
territories under that Presidency'' Pt. I (originally designed 
for the use of the students in the College of P'ort William) 
by John Herbert Harington, President of the Council of 
Fort William College, was printed and published in Cal- 
cutta in 1805, on the eve of Lord Wellesley’s departure from 
India and was dedicated to his Lordship Volume I con- 
taining parts I 8: II was completed and published between 
1805-1809 The second volume of the Analysis contain- 
ing a portion of the 3rd part was printed at the Hon’ble 
Company’s Press and published in Calcutta in 1814 and 
1815. The third volume containing the last 8 sections of 
the third part and 4th, 5th & 6th part w^as printed at the 
Calcutta Gazette Press in 1817 A revised edition of the 
first volume with copious notes and additions was publish- 
ed in December 1821 in London (i). 

Auber’s Analysis of the constitutwn of the Company 
and of the laios parsed by Parliament for the Government 
of their affairs at home and abroad was published in 1826 

]\Ir. Henry White’s edition of the Bengal Regulations 
in seven volumes contained the Regulations passed between 
1793 and 1819. 

There was another edition (4 to) of these Regulations in 
8 volumes by Mr Molony but I have not got any trace of 
it ']\Ir Molony also published a synopsis of the Regula- 
tions This synopsis was afterwards published with the 
synopsis of Regulations published by the Baptist Mission 
Press, Calcutta. 

An Abstract of the Regulations enacted for the Pro- 
vinces of Bengal, Behar and Orissa in four (4to) volumes 
originally compiled by Mr Blunt and continued by Mr 
Shakespear was printed in Calcutta (1824-182S) 

Section 10 of Reg. XLI of 1793 ^^d the corresponding 
enactment for the ceded Provinces, contained in the*Regula- 
tions of 1803, provided that a copious index to the Regula- 
tions should be prepared every year, but as each of those 
indices w^as an index only to the Regulations of one year, 
it had consequently become necessary to consult many 


• Persian translation of Daringtoii's Analysis was made bv 
Major Ouseley and published m Calcutta in 1S40. ’ 
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volumes of them before the provisirms rm any subject 
could be ascertained from them ; while the possibility of 
uniting them into one General Index for the whole code, 
was precluded, by their having been constructed on a plan 
in which all subordinate heads were referred to a few prin- 
cipal ones, which varied in the indices of each year The 
valuably publications of Messrs Harington, Blunt, Shakes- 
pear and others did not supersede the necessity of a General 
Index To remove the inconvenience arising from the want 
of a general alphabetical index to the numerous Regula- 
tions enacted between 1795 and 1S30 Mr. D. Dale, Judge 
and Magistrate of the city court of Moorshedabad, publish- 
ed his Alpkahchcid Index to the Rc^iilatiom of GovtTH- 
ment for the lehole of the icintorlc^ undt) the P} t ddenev 
of Fori WilUan in Bengal. It was printed at the Baptist 
^Mission Press, Calcutta in 

l\Ir Richard Clarke of the ^Madras Civil vService publish- 
ed A concise Abstract of the Bengal Regulations' from 
jygs-jS^i which formed the sixth Appendix to the i^linutes 
of evidence taken before the Judicial Sub-committec 
of the House of Commons in 1S32 (ib 

^‘An Abstract of the civil judicial Regulations as etnui- 
cd and published for the Provinces under the Presidency 
of Fori William, containing a synopsis of the Actual Laws 
as in force on the 31st day of December, 1S2S with reference 
to the circular Orders of the Sudder Dewannee Adawlut” 
by iVugustus Prinsep of the Bengal Civil Service 'was 
printed at the Baptist Mission Press, Circular Road, Cal- 
cutta in 1829 (2) 

iVbout this time the Baptist ^Mission Press, Calcutta, 
printed and published two editions of the Bengal Regulaiions 
(47) ‘'The Regulations and Law enacted by the Governor 
General in Council for the Civil Government of the whole 
territories under the Presidency of Fort William in Bengal 
Eight volumes of the Regulations (1793-1S2S1 were print- 
ed and published between 1827 and 1S28 Subsequently 
the ninth volume was published and it contained the 
Regulations of 1S29-1834. (b) A Synopsis of Regulations, 

arranged on the plan of Mr. Molonv’s Svuiopsis and divided 

ol ]Mr. Clarke also published in 18=3 tBe Bengal Regtilations 
under the tide *‘The Regulation •=; of the Government of Fort William 
in Beiiijal in force at the end of 185^ , to which are added, the Aci^ 
of the Go\ eminent of India in force in that Presidency. With lists 
of Titles and an Index Prepared under the authority of the Hoii’ble 
the Court of Directors of the East India Company'’ in 3 volumes 
Published in London. 

(2) Prinsep ’s Abstract (continued from 1S28-18431 nas tran- 
slated into Hindi hy Moonshi Hosseinee. l4to), Delhi, 1843. 
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into voliinicb according to subject Vols I, II, III contained 
all regulations referring to the Judicial Department. Vols 
I\"-\"I all those relating to the Revenue Department, vol. 
\7I, those connected with customs, salt and opium ; the 
Commercial and General Departments Vol. VIII contains 
Titles of Regulations and Indices to each year Regula- 
tions passed from 1793 down to the end of 1828^ arc the 
subject-matter of these 8 volumes. 

In 1834 the legislative authority of the Provincial Gover- 
nors was taken away and there was only one legislative 
Council in British India from 1834 to 1861 The causes 
which led to the abolition of the provincial legislative coun- 
cils of Bombay and jMadras form a part of Physiology of 
history ot codification and they wall be dealt with under the 
heading “machinery for codification^^ in Lecture V. The 
enactments of the Legislative Council of the Governor- 
General are called x\cts and not Regulations. After 1834 
several editions of the Regulations passed during the regula- 
tion period (1793-1834) were published and they will be 
mentioned m this lecture in chronological order 

Now’ w’e shall notice the important changes introduced 
by the Charter x\ct of 1833 (3 8: 4 Wil IV C.S5) From 
the year 1813, as has been mentioned before, the legislative 
pow’ers, conferred on the different Provincial Governments 
were, from time to time, extended and developed and in 
pursuance of those pow’ers various law^s and regulations 
were enacted But the Regulations passed by the different 
local governments instead of being homogeneous were often 
in conflict with each other, wnth the result that there was 
much uncertainty’' of law^ in British India during that period 
Lhicertainty of law in British India was a serious defect in the 
Indian administration. At last provisions were made by the 
Charter Act of 1833 removal of this defect. vSec- 

tion 40 of that Statute provided for the appointment of a 
Law^ Member of the Council of the Governor General. He 
w’as to be appointed from amongst persons wdio w’ere not ser- 
vants of the East India Company, and he was not entitled 
to sit and vote in the said Council except at meetings for 
making Law’s and Regulations Thos. Babington Macaulay 
fLord Macaulay) was appointed the first Law^ Member (i) 
and he assumed the charge of his office on June 27, 1834. 
Section 53 of that Statute provided for the appointment of a 
l,aw Commission and from time to time commissions (the 

{i) The Gazette of India, Supplement, Mav 4, 1872 per Sir 
James Stephen. 
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luiniber of the coiiiinissioners not to exceed five at any one Lhc L 
time) to enquire fully 'h*ntr» the jurijidiction, powers, and 
rulcb of the existing courts of justice and police establish- 
ments in the said territories, and all existing forms of judi- 
cial procedure and into the nature and operatir)!! of all lavs 
whether civil or criminal, written or customary, prevailing 
and in fpree in an\" part of the said territories This secticai 
also provided that the commissioners should make reports, 
in which they should fully set forth the result of their en- 
quiries. In pursuance of the authority thus conferred the 
First Indian Law Commission was appointed in This 

Commission consisting of Lord Macaula\", J. 1 \I. IMacleod, 

G. W. Anderson ; and F Millet (the last three being Civil 
Servants of the Company representing Calcutta, ?^Iadras 
and Bombay Presidency) met in India in 18^4 The 
members of this Commission, under the instructions of the 
local governments, employed themselves in the first instance 
in the preparation of a draft of a Penal Code They sub- 
mitted their Draft Penal Code to Lord Auckland on and 
?vfay, 1S37 On the 20th March, 1S47 the President of 
the Council instructed the Law Commissioners to prepare 
a scheme of pleading and procedure with forms of indict- 
ment adapted to the provisions of the Penal Code ; such a 
scheme together w ith several forms w^as prepared by Messrs 
Cameron and Eliott and submitted wdth a report dated the 
1st February, 1848. 

This Commission also recommended various changes in 
the procedure in civil suits and drafted a Code of Civil Pro- 
dure. Ill 1S42 it prepared a draft code of the Law* of 
Limitation in British India. Activity of the First Law 
Commission declined after Lord IMacaulay’s return to Eng- 
land and there w^as strong opposition to l\racaulay’s draft 
Penal Code by many of the Judges in British India. 

While the draft codes prepared by the First Law^ Com- 
mission w’ere being discussed the following Digests and 
Guides W’cre published in India. 

A Guide to the Chul Laie of the Presidency of Fori 
William, containing all the imrepealcd Regulations, Acts, 
Constructions and Circular Orders of Government relating 
to the subject w^as compiled by IMr IMarshman in 1S40 (i). 

:Mr. Fiilwar Skipwdth’s Magisiraie\<; Guide, which W’as 
an abridgement of the Criminal Regulations and Acts, 
contained the Circular Orders and Constructions o f the 

7i) WHmdriransM work bv the Profe^^sor^ of 

Delhi College published in 1843* 'Marshnian aho published 

a Guide tobhe Revenue Regulations in the vear 
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Skip« ith. 



64 


Lhc I. 

Campbell 


Theobald 


lMorie\ 


Beaufort 


Haynes 


Kichard Clarke 


Fenwick. 


Harrison 

Sutherland. 

Field 


Court of Nizam ut Adawliil in Bengal upto August, 1843. 

In the year 1840 Mr. A. D Campbell publish- 
ed in Madras a Collection of the Regulations of the 
Madias Piesidency from the year 1802, with a Synopsis and 
Notes on the Code. This collection was republished in 
1S43, together with an enlarged vSynopsis and a copious 
Index. 

First volume of Theobald’s ‘'Acts of the Legislative 
Council of India'' containing the Acts and an Analytical 
Abstract appeared in 1844. 

Soon after the publication of Theobald’s book an Ana- 
lytical Digc.st of the repoiled cai>es decided by the Siipieme 
Courts <2fc. by ]\Ir. W Morley was published in England 
In the Introduction Morley deals with the Eaw enacted by 
the Regulations and Acts of the Eegislative Council of 
India (Introduction, p. cliv). 

A Digest of the Criminal Law of the Presidency of 
Foit William, by Mr Beaufort, of the Bengal Civil Service, 
was published in Calcutta in 1846. 

In the year 1848 Mr Baynes, the Civil and Sessions 
Judge of Aladura, published a treatise on the Ciuninal Laie 
of the Madias Presidency This work contained also the 
Circular Orders of the Foujdary Adawlut from 1805 to 
February, 1848. 

Mr. Richard Clarke published in 1848 an edi- 
tion in 4to of the Regulations of the Government of Fori 
St. George, in force at the end of the year 1847, together 
with the Acts of Government in force at that Presidency. 

In 1S49 Mr. Fenwick published at Calcutta an Index 
to the Civil Law of the Piesidency of Fort William from 
1793 to 1849 inclusive. 

]\Ir. Harrison of the Bombay Civil Service published 
a ^^Code of Bombay Regulations" in London in 1849. 

Sutherland’s "Regulations of the Bengal Code" 
{1793-1834) was published in Calcutta in 1862. 

Field’s "Regulations of the Bengal Code" was published 
in Calcutta in 1875 

The Second Indian Law Commission was appointed 
under the authority given by Charter Act of 1853 (16 & 17 
Vic. c.95 §28) on Nov. 9, 1853. Its members were Sir John 
Romilly M r.. Sir John Jervis, Sir Edward Ryan, Lord 
Sherbrooke (Mr. R. Low) and Mr. T. F. Ellis. Its duty 
was to examine and consider the recommendations of, and 
the enactments proposed by the First Law Commission, 
for the reform of the judicial establishments, judicial pro- 
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cediire and laws of India, and such other matters Lec. I. 
in relation to the reform of the said judicial establish- 
iiients, judicial procedure and laws as might be 
referred to them for consideration This Commission sat in 
London till the middle of 1S56, examined and adopted 
the recoiiimendati<ms of the First Law Commissicui regard- 
ing tiie^civil substantive law After careful consideration 
this Commission reported 'AVe have arrived at the conclu- 
sion that what India wants is a body of substantive ci\'il law, 
ill preparing which the law of England should be used as a 
basis, but ivlnch, once enacted, should itself be the law of 
India 011 the subject it embraced. The framing of such a 
body of law though a very arduous undertaking, would be 
less laborious than to make a digest of the law of England 
on those subjects, as it would not be necessary to go through 
the mass of reported decisions in which much of English 
law is contained. And such a body of law, prepared as it 
ought to be with a constant regard to the condition and 
institutions of India, and the character, religions and 
usages of the population, w'ould, we arc convinced, be of 
great benefit to that country . But it is our opinion 

that no portion either of the Mahoinedan or of the Hindu 
law’ ought to be enacted as such in any form b\’ a British 
Legislature As to the defect in the state of the substan- 
tive civil law in India, and the expediency of framing and 
enacting a body of law’ for India based upon English law, 
this Commission supported the views of the First Law’ Com- 
misssion They presented four reports in wdiich they submit- its Repoits. 
ted a plan for the amalgamation of the Supreme and Suclder 
Courts and an uniform code of civil and criminal procedure 
applicable both to the High Courts tf» be formed by that 
amalgamation and the inferior courts in British India The 
rccoiunicndations of this Commission resulted in important 
legislation both in Parliament and in the Legislative Coun- 
cil of India. Macaulay’s Penal Code w’as taken up and 
revised and w’as passed into law’ in 1S60 A Code of Civil 
Procedure w'as passed in 1850 and a Code of Criminal Pro- 
cedure in 1S61. By the year 1S61 India thus acquired 
a Penal Code and codes of Civil and Criminal Procedure. 

The draft of the Law of Limitation in British India by the 
First Law" Coinraission w'as taken up and passed into law’ 
ill 1S59. (Act XIV of 1S59 ) 

One of the very earliest measures of Lord Lawrence 
and his colleagues, in the Puniab, was to provide them- 
selves w’ith Codes of law"S w’hich, if not so complete as the 

9 
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Penal Code, and the Codcb of Procedure, were yet an im- 
mense improvement on the intricate systems wdiich pre- 
vailed elsewhere m India They had one set of rules 
collected together in a book called the 'Trliiciples of Taw' ” 
It w^as prepared by vSir Richard Temple and afteiwvards 
it came to be known as the Punjab Civil Code. The first 
draft of the Punjab Civil Code was prepared as early as 
1S53, and many rules relating to Civil and Criminal Pro- 
cedure wxTG introduced soinewdiat later. This w^as an at- 
tempt, and an exceeding-ly able attempt, at codification, 
and anticipated corresponding attempts that had been made 
in other parts of India This volume w^as sanctioned 
by the Government as a text book, and some portions of 
it relating to procedure acquired the force of law^ But the 
Government of India had shrunk from the task of laying 
down a definite code for the Punjab. When leave to pub- 
lish it as law w^as asked, the Government of India refused 
it and directed that it should be published with the authority 
attaching to the circulars of the vSadar Court 

In questions regarding inheritance, marriage, property 
of females, adoption, dowxr, &c the Punjab Courts ad- 
ministered the IMahomedan or Hindu law’ with certain modi- 
fications These modifications w’cre contained in the Punjab 
Civil Code, w’hich, according to Sir James Stephen (i), 
'h’s an excellent w’ork, but, having been drawm up by 
an officer (Sir Richard Temple), much engaged in other 
business and not at the time specially familiar wdth lawT 
it has been found to give rise to a good deal of litigation 
and has been made the subject of many doubtful decisions.’^ 
It has been swollen from a w’ork of a few’ pages into one 
of those enormous receptacles of notes, comments, sections 
of Acts, and general observations, wffiich pass in England 
under the name of legal text-books. But wdiatever might 
have been the defects of the Punjab Civil Code, it w’as 
a good text-book and the Punjab Raw’s Act of 1872 is based 
on this code 

In December, 1861 a fresh Commission w^as issued 
authori/ing the Commissioners ^To prepare for India a 
body of substantive law, in preparing which the law’ of 
England should be used as a basis.’* The Secretary of 
State for India requested the Commissioners that unless 
there w’as anv objection to such a course, the result of their 
labours on one branch of civil law-’ might be reported 

(t) Gazette of India, Supplement 23rd vSepteinber, 1871. 
p. 1393 - 



before they entered on the considtrati<'>n of another 
branch, as the plan of successive reports on the various 
departments law would 'greatly facilitate the necessary 
nieastires vliicli must be taken in India, for ^^iviiisc effect 
to the recommendations of the Cumniissioiiers Lord 
Roinilly m r , Sir \V Erie c.j , Sir E Ryan, 'Mr. R Low, 
l\Ir Justice Willes and Air John Alacphersfai Alacleod were 
Its original iiiimbcTs. Afterwards Sir W ^I James l j. 
succeeded Sir W. Earl and Mr. John Henderson succeeded 
Air. Justice Willes ami Air. Justice Lush succeeded Air. 
Henderson 

This Commisskm .submitted seven reports, six of which 
contained drafts (if Rules of law to the successive Secretarits 
of State bv whom thev were transmitted to the fhuwriimcnt 
oi India with a view to legislation These Commissioners 
did 111 the first instance direct their attention to the ])repara- 
tioii of law of succession and inheritance generally appli- 
cable to all classes other than Hindus and AlalKUiiedans, 
both of uhich have laws of their own on this subject. 
The_v submitted in their First Report a draft of the rules 
they recommended on this subject These rules were in- 
troduced into the Legislative Council of the Gf>vernor-Cene- 
ral of India on the 25th Xovember, 1864 by Sir H S. 
Alaiiie as the ‘Hndian Civil Code, Chapter I ” On ttd 
Alarch, 1865 this title of the Bill was altered to ‘^The Indian 
Succession Act of 1865.’* vSir H S Alaine in proposing the 
alteration said ^‘The Secretary of State, siieaking apparent- 
ly on behalf of the Law Commissioners has .suggested 
that they may not wish this part of the Code to be its first 
Chapter Xow, nothing can be more capricious than the 
arrangement and classification adopted by existing systems 
of Jurisprudence and I can quite conceive a Code of laws 
which has a chapter on succession for its first chapter. But 
the Commissioners are of course entitled to settle the order 
of parts in the body of the Turisnruclencc* which they have 
prepared ; and I can quite luiderstand that they may 
wish at all events to place all their definitions at the begin- 
ning of their Code ” 

The followdng arc the other Reports of the Third Law 
Comniision * — 

2iid Report (1866) containing draft Contract Bill. 

3rd Report (1867^ containing Draft Xeg€)tiablc Tiistni- 
meiits Bill. 

4th Report fiSd;"* did not contain any draft. 

5th Report (t 86S) containing Draft Evidence BilL 


Lec. I. 


Its ^Iciiiljers 


Iis Reports. 
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Sir H S. Maine. 
Sir James 
Stephen. 


General Clauses 
Act. 


Divorce Act, 


6tli Report (1870) containing Draft Transfer of Propertt- 
Bill. 

7th Report (1870) containing Revision of the Code of 
Criminal Procedure. 

The Government of India after considering the pro- 
visions of these drafts thought it desirable to make certain 
material alterations in their provisions Then the relation 
between the members of the Third Indian Law Commission 
and the Government of India became strained and ultimate- 
ly the Commissioners resigned in 1S70 (i) Besides the 
drafts mentioned above, the Commissioners also prepared 
a draft code of the Law of Insurance (Fire, Life and Marine) 

In the meanwhile the Legislative Department of the 
Government of India under the guidance of Sir H vS. 
j\Iaine and Sir James Stephen was busv codifying other 
branches of law The Indian Companies Act was passed 
in 1S66 (X of 1866) It was introduced by Sir H. S jMainc 
on the 22nd December, 1865 and was passed on the gth 
March, 1866 Its obiect was to form a complete Code for 
the formation, regulation and winding up of Companies of 
every description, including under the term ''Companies” 
any "association that chooses to avail itself of the provisions 
of the Act ” It is a transcript of the English Companies 
Act, 1S62, Avith the alterations, omissions and additions 
thought necessary to adapt that measure to India {2) 

The first General Clauses Act was passed in 186S Such 
a measure had long been contemplated in the Legislative 
Department of the Government of India, but had been de- 
layed from various causes, among which had been the im- 
pression that a series of clauses, having the same object as 
that Act, might possibly be sent out by the Indian Law 
Commissioners. But after all the Act drafted in India 
was passed in 1868 

The Indian Divorce Act was passed in 1869 and in that 
year Sir James Stephen became the Law Member of the 
Council of the Governor-General of India. He held that 
office for about two years and a half during which time his 
attention was strongly directed, from the legislative point 
of view, to the subject of Criminal I,aw and particularly 


rpsons why the Law Commissioners resigned see 
\\ hitlev Stokes* Anglo-Indian Codes, Vol. I. p. Supplement 
to the Gazette of India, May 4, 1872. pp 528, 530.'^^ 

(2) Stokes’ Companies Act, p. 4. Act X of 1866 had been re- 
pealed by A.ct VI of 18S2, which had been amended bv Act VI of 1887 ; 

supplemented' bv Act XTI of 

i8p5. All these Acts have been repealed by Act VIT of 1913. 



to its codification. Amongst other things ho drafted and Lec. I. 
carried through the Legislative Council the Cock of Criminal 
Procedure (Act X of iS~2i (i>, uhich with some alterations 
and variations had been re-enacted by Act X of which 
in its turn has been repealed by Act of i.SpS 

During the time when Sir H S. Maine and Sir James 
Stephen were ill charge of the legislative portfolio (iS6a-72! ^ , 
the following, amongst other Acts, were passed by the 
Council of the Goveriior-Oeneral of India : — 

• j ) The Religious Endowments Act XX of iSb.-;, 

(j) The Official Trustees Act. X\TI of 1864. (Repealed 
by Act II of IQ13). 

(^1 The Carriers Act. Ill of 1865. 

(41 The Indian Succession Act. X 1805 

15) The Parsi Marriage and Divorce Act. X\’' of 1865. 

ihi The Parsi Intestate Successi(»n Act XXI of 1S65. 

(71 The Xative Convert’s Marriage Dissolution Act. 

XXI of iSoo. * 

(8) The Indian Trustees Act XX\TI of 1866. 

(g) The Trustees and Mortgagees Powers Act 
XXVIII of 1S66. 

(lol The Public Oamblmg Act. Ill of 1S67 
(ir) The Press and Registration of Books Act XX\" 
of 1S67. 

(12) The Indian Divorce Act. IV of 1809 

(13) The Court Fees Act. \TI of 1S70 

{14) The Female Infanticide Prevention Act, VIII of 
1S70. 

(t 5) The Hindu Wills Act XXI of 1870. 

(16) The Indian Evidence Act. I of 1872. 

(17) The Special Marriage Act HI of 1872 

(18) The Punjab Laws Act. IV of 1S72. 

(19) The Indian Contract Act. IX of 1S72. 

When Lord Hobhouse (then Mr. Arthur Hobhouse) 
succeeded Sir James Stephen ‘^considerable uneasiness had 
been caused both in England and in India by the rapidity 
and amount of recent Indian legislation, and Lord Hobhouse 
on his departure for India, received strong hints that it would 
be desirable to slacken the pace of the legislative machine. 

His own observation and experience after arrival in India 
satisfied him of the prudence of this advice” (28 After 
1872 there had been, for sometime, very little codification in 
the true sense of the word. But Lord Hobhouse added to 

in HistoiY'of the Cuminal Law of England, Vol I. p VI 

(1S83 Kd ) 

(2 1 Ilhert’s Lc^hlattve Met hod! s and Form^, p. 138. 
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General Clauses 
Act. 


Divorce Act. 


6tli Report {1870) containing Draft Transfer of Property 
Bill. 

7th Report (1870) containing Revision of the Code of 
Criminal Procedure. 

The Government of India after considering the pro- 
visions of these drafts thought it desirable to make certain 
material alterations in their provisions Then the relation 
between the members of the Third Indian Law Commission 
and the Government of India became strained and ultimate- 
ly the Commissioners resigned in 1S70 (i) Besides the 
drafts mentioned above, the Commissioners also prepared 
a draft code of the Law of Insurance (Fire, Life and Marine). 

In the meanwhile the Legislative Department of the 
Government of India under the guidance of Sir H. vS 
]\Iaine and vSir James vStephen was busv codifying other 
branches of law The Indian Companies Act was passed 
in 1S66 (X of 1866) It w’^as introduced by Sir H. S Maine 
on the 22nd December, 1S65 and was passed on the gth 
March, 1866. Its object was to form a complete Code for 
the formation, regulation and winding up of Companies of 
every description, including under the term Companies’’ 
any '^association that chooses to avail itself of the provisions 
of the Act ” It is a transcript of the English Companies 
Act, 1862, with the alterations, omissions and additions 
thought necessary to adapt that measure to India (2). 

The first General Clauses Act was passed in 186S. Such 
a measure had long been contemplated in the Legislative 
Department of the Government of India, but had been de- 
layed from various causes, among which had been the im- 
pression that a series of clauses, having the same object as 
that Act, might possibly be sent out by the Indian Law 
Commissioners. But after all the Act drafted in India 
was passed in 1868. 

The Indian Divorce Act was passed in 1869 and in that 
year Sir James Stephen became the Law Member of the 
Council of the Governor-General of India. He held that 
office for about two years and a half during wffiich time his 
attention was strongly directed, from the legislative point 
of view, to the subject of Criminal Law and particularly 


-TTr- reasons why the Law Commissioners resienecl see 

W'hitlev Stokes’ Anglo^ndian Codes, Vol. I. p SuMcmcnt 

to the Gazette of India, May 4, 1872. pp. 52S, 530 

^ of 1S66 had been re- 

pealed by Act ^ I of 1882, which had been amended bv Act VI of 1887 ' 
Act XU of 1891 and amended and supplemented by Act XII of 
1895. All these Acts have been repealed by Act VII of 1913 



to its codificatioii. Amongst other things he drafted and Li^c. I. 
carried tlirougli the Legislative Council the Code of Criminal 
Procedure (Act X of 1872/ Uh \^hich uith some alterations 
and variations had been rc-enacted b\' Act X of 28S3 ^Ahicli 
in its turn has been repealetl by Act of ifcS 

During the time when Sir H S. Maint and Sir James 
Sieplien were in charge of the legislative portfolio 11862-721 
the following, amongst other Acts, were passed by the 
Council of the Governor-General of India: — 

'll The Religious Endowmients Act XX of 1863. 

(2) The OfEcial Trustees Act XVII of 1S64. (Repealed 
by Act II of 

(31 The Carriers Act. Ill of 1805 

(41 The Indian Succession Act. X of 1005. 

(5) The Farsi Marriage and Divorce Act. 'KY 1865. 

{b\ The Parsi Intestate Sncccssi(>n Act XXI of 1S65 
(7 1 The Xative Convert’s Marriage Dissolution Act 
XXT of 1855. 

(8) The Indian Trustees Act. XX\TI of i860. 

(cjj The Trustees and ^lortgagecs Powxts Act. 

XXVIII of 1866. 

(10) The Public Gambling Act. Ill of 1807 

(11) The Press and Registration of Books Act XX\’' 

of 1S67 

(12) The Indian Divorce Act IV of 1800. 

(13) The Court Fees Act \TI of 1S70 

(14) The Female Infanticide Prevention Act. VIII of 

1870. 

(15) The Hindu Wills Act. XXI of 1870. 

(16) The Indian Evidence Act. I of 1872. 

{17) The Special Marriage Act III of 1S72. 

(18) The Punjab Law's Act. IV of 1S72 

(19) The Indian Contract Act. IX of 1S72. 

When Lord Hobhouse (then Mr. Arthur Hobhouse) 
succeeded Sir James Stephen ''considerable uneasiness had 
been caused both in England and in India by the rapidity 
and amount of recent Indian legislation, and Lord Hobhouse 
on his departure for India, received strong hints that it would 
be desirable to slacken the pace of the legislathm machine. 

His own observation and experience after arrival in India 
satisfied him of the prudence of this advice” {2). After 
1872 there had been, for sometime, very little codification in 
the true sense of the W'ord. But Lord Hobhouse added to 
(Ti Hfsiorv of the Criminal Laiv of England. Vol I p. ”VI 
fiSS^ Kd ) ' 

M Ilberris Lesfi^ilaitve Methods and harms, p. 138. 
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Leg. I 


Lord Hobliou.se 


the collection of codes an Act dealing with the law of 
Relief i e. The specific Relief Act (I of 1S77). During Lord 
Hobhoiise’s tenure of office the Legislative Department of 
the Government of India was busy consolidating the existing 
laws and repealing of such as had become obsolete The 
Government of India endeavoured to prepare a Digest em- 
bodying the judicial law which had taken its place in oiir 
system. The procedure laid down by Sir James Stephen 
for the consolidation of current miscellaneous legislation 
‘h'nvolved the double process of repealing obsolete statutes 
and of re-enacting in an amended and simplified form enact- 
ments in force This double process was carried on with 
great activity during Lord Hobhouse’s tenure of office, and 
its results w'cre embodied in the (a) two volumes of English 
vStatutes relating to India , {b) the three volumes of General 
Indian Acts ; and (c) ten volumes of Provincial Codes viz , 

(i) The Lower Provinces Code, containing first the unrepeal- 
ed Bengal Regulations in force in the Lower Provinces of the 
Presidency of Fort William , <^econdly all the unrepealed 
local Acts of Governor-General in Council in those pro- 
vinces ; thirdly the unrepealed Acts of the Lieutenant- 
Governor of Bengal in Council ; fouithly Regulations for 
certain districts in Bengal made under 23 vie c 3 

(ii) Bombay Code (lii) IMadras Code <hv) The Punjab 
Code (v) Oiidli Code, (vb The Central Provinces Code 
(vii) N. W P. Code (viii) Ajmere Code, fix) Coorge Code 
(x) British Burma Code fi). 

These publications embraced the whole of the unre- 
pealed Indian Acts down to the respective dates of publica- 
tion of these volumes This w^as also the period of develop- 
ment of the ^'judiciary legislation’^ as shewn by the cases 
reported in the Law Reports of the different High Courts 
Since 1S70 the work of preparing as well as carrying through 
codifying Acts has mostly been done in this country and not 
in England. 

In 1875 Lord Salisbury (the then Secretary of State for 
India) wrote to the Government of India (2) calling their 
attention to the fact that the statutory’’ provision for the 
appointment of an Indian Law^ Commission had been de- 
signedly left in force by the Indian Councils Act and subse- 
quent legislation and intimating his intention ^ho entrust 
to a small body of eminent draftsmen selected for the pur- 


(1) For the present Provincial Code.s see tnfia. 

(2) Despatch from the Secretary of vState for India to the 
OoveTOTTient of India, dated, 4th March, 187s, 



post's task of prcimrina: for Iht Lt^^islath’e Council tlit LhC, 1. 
remain ill ,£( braiiclits f»f the Indian Code.’’ After some crirres- 
poiideiice the Government of India pn>posed the coclifica“ 
lion of the follow iipsc Ijranches of siibijstantive law viz., 

EtiMinenis, AUiniun and Dihn'ion, Ma^lti and 
SeiViint, Xcgotiahlc hnsiuimcni^ and 1 faustei nimit- 
vablc P-iopoi} (if It W'as also siig.2^ested iii this despatch that 
codification of these branches of law should be carried out 
in India in the order mentioned in that despatch. The 
Secretary’ of State accepted these proposals of the flovern- 
ment of India Gt, and Bills dealing with private trusts, 

Easements, Alluvion and Diluvioii, and Master and Ser- 
vant were drafted by Dr Whitley Stokes, and the Bills 
codifying the law* of Xegotiable Instruments and Trans- 
fer of Property w’ere redrafted and reinoddled 

On the nth February, iN 70 these bills were referred 
to a new' Commission com]»osed of Sir Charles Turner, 
sometimes the Chief Justice of ivladras, Ra.rmond West, haw 

(uie of the late Judges of the High Court at Bombay, and Dr G.niinissioii 
Whitkw Stokes. These Law Commissioners in their report 
dated the 15th November, 1870 made the following, amongst 
other recommendations — (a) That the process of codifying 
w’ell-marked divisions of our substantive law should cemti- 
nue ; (b) that the eventual combination of those divisions 
as parts of a single and general Code should be borne in 
mind ; (c) that the English law' should be made the basis 
in a great measure of our future Codes, but that its mate- 
rials should be recast rather than adopted without modifica- 
tion ; (dj that in recasting those materials due regard should 
be had to Native habits and modes of thought ; that the 
form wiiicli those materials should assume, should, as far 
as possible, resemble that of rules already accepted ; that 
ill other w’ords, the propositions of our Codes should be 
firoad, simple, and readily intelligible ; (c) that unifonnitv 
in legislation should be aimed at, but that special and local 
customs should be treated considerately ; (fl that the exist- 
ing law of persons should not at present be expanded by 
w^ay of codification, save that the operation of the European 
British Minors Act of 1S74, should be extended ; that 
the law’s relating respectively to negotiable instruments, 
to the subjects dealt -with by the Transfer of Property 
Bill, to Trusts, to Alluvion, to Easements, a nd blaster and 

IP Despatch from the Government of India to the Secretary 
of State for India dated, loth-Ma}, 1S77. ^ ^ ^ 1. 

( 2 ) Despatch from the Secretary of State lor Inaia the 
Go\eriinient of India dated, 9th August, iti77 
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Servants, should be codified, and the Bills already prepared 
on these subjects be passed into law, subject to the aniend- 
inents suggested in the report ; (h) that the law of actionable 
wrongs should then be codified ; (i) that concurrently with 
or after the framing of a law of actionable wrongs, the lavs 
relating to insurance, carriers and lien should be codified ; 
(j) that the legislature should then deal with the law of pro- 
j>erty in its whole extent ; (k) that preparation be made for a 
systematic chapter on Interpretation (1) 

In accordance with these recommendations the Council 
of the Governor-General passed the code dealing with 
Negotiable Instruments in iSSi, and the codes relating to 
Trusts, Transfer of Property and Easements in 1882 In 
1881 the Probate and Administration Act was passed by the 
Council of the Governor-General and in 18S2 revised editions 
of the codes dealing with Companies, and Procedure (civil 
and criminal) were brought out. 

After 1882 till the year 1912, there had been very little 
codification in British India and the Eegislati\x‘ Department 
of the Government of India had been busy with consolidat- 
ing and amending the different branches of law in British 
India. All the important codes have been amended and con- 
solidated The Code of Criminal Procedure has been re- 
lised and consolidated (V of 1S9S) The Code of Civil 
Procedure (Act of 1908) and the Limitation Act (Act IX 
of 1908) have been passed The Penal Code has also been 
amended fXXVH of 1870 , XIX of 1872 ; X of 1873 §15 ; 
X of 1886 §§21-24 , XIV of 1887 §79 ; I of 18S9 §Q ; IV 
of 1889 §3 ; IX of 1890 §149 ; X of 1891 §i ; III of 1S94 
§§5-S , III of i8q5 §§i-4 ; VI of i8q6 ; IV of 1S98 , XII of 
t8qq §2 ; III of 1910) and .several Indian Criminal Law 
Amendment Acts have been passed (X of 1886 ; Xof 1S91 ; 
III of 1S94 ; III of 1895 , XIV of 1908) Some of the provi- 
sions of the Contract Act [The Indian Contract Act Amend- 
ment Act (VI of 1 899 1 j and the Evidence Act (Indian Evi- 
dence Act Amendment Acts III of 1887, III of if^oi § §1-8; V 
of 1809; XVIII of 1872) have also been amended. Such is also 
the case with the Negotiable Instruments Act (Act II of 
1885 , XII of 1891 , VI of 1897), Probate and Administra- 
tion Act (Repealed m part by Act VII of 1889 , XII of 
1891 ; Amending Acts VI of 1889 §§11-17 > II of iSgo §16 ; 
VIII of 1903 §3 ; IX of 1908) ; the Guardians and Wards 
Act (Act V of 1908 repealed §53. There are few other Acts 

(i) Whitlev Stokes* The Anglo-Indian Codes, Vol I. pp. 
XIX, XX. 



affecting the operation of thi- Act in Biiniia and Central ffee, I 
Provinces The Traiihfer of Property Act fAct IV of 

, anieiifled hy Act X\' <ff , Act IT of 1900 , 

Act \'J (it 1004 and Act of the Indian 

Stamp Act fll of iSco ; XV of 1:34 ; \' of 1906; 

VI of 1910 4 Since 18S2 the Ciciicral Clause^ Act 'Act X of .0. 

iSq7 Repealed in part bv Act I of leo^ , the Indian Uni- 
versities Act l\UI of TU04 , XI of leii. ; the Indian Offi- 
cial Secrets Act iX\’ of iSSo ; Act \" of 1004) ; Land 
Ac<iuisition Act (I of i«N94i ; Railways Act lIX of iSoo 
Rep in part XIII of iSoS ; IX of ibuo. Siipplenicnled ]>y 
Act I\’' of 1005' , Post Office Act AT of iSoS rep. in 
]>art XIII of 1S9S , II ol 1004 , III r>f 101 e ; Patents and 
Designs Act (Act 11 of icii rep’caledi the Iin enlions and 
Designs Act of jSSS, .\ct \* Oi le* ‘ • ; tlie Army Act l\ 7 II f)f 
lull Repcaksl the Acts incnliou^d ni its Schedule ; Factoric-. 

Act (XII of ipir repealed Act X\’ of , XI of iSqj! ; 

Liinac} Act ll\’ of T0121 ; and the Indian Chuiijjanies Act 
(MI of igip, have been amended 

Xew interests and nev’ rirciiiiistances which have arisen 

111 the progress of society have made the passing of several 

new Acts necessary To encourage thrift, sc1f-lieli> and co- 

oiieratioii among agriculturists, artisans and persmis of Co-operath e 
: , , ? . • Sncittich Act, 

limited means, and tor that purpose to provide tor the coiisti- 

tution and control of co-operative credit S(iciclies the CVs 

operative Credit Societies Act (X at laoj ^ was passed and, 

in 1912, further to facilitate the formation of co-operative 

societies for the promotion of thrift and self-help among the 

people mentioned above and to amend the law relating to 

Co-operative Societies, the Co-operative Societies Act iqu 

(II oi IQ 1 2) ivas passed 

With the use of electrical energy for lighting and other 
purposes, legislation on the subject had been ])res^ed U])on Hiectricity Act. 
the Government of India from various quarters and by the 
Governments of Bombay and Bengal 111 particular In 1Q03'' 
an Act, to make better provision for facilitating and regula- 
ting the supply and use of electrical energy f(;r lighting and 
other purposes, rvas passed. At the time of the passing of 
the Act it was anticipated that amending legislation 
would be called for at an earlv date. Having regard to 
the experience gained 111 the practical working of the 
Act, the Goveriiiiient of India in 1007 referred various 
difficulties which had arisen in its wcHdiig to a com- 
mittee on which electro-technical and commercial in- 
terests were represented and after due deliberation Act 
ID 
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Ivunac} Act 
]’nj\i(knl Iiisur' 
.'illOt S^'CRtlC^ 


ConclllSK;!! 


JX ot IQ in, rcpealino the Act of tqo^, was passed 
In Torr the Indian B'aclnries Act (XII of igii) was 
passed which repealed Acts XV of i88i and XI of rSgi 
In 1012 the Lnnacy Act (H" of 1012), the Provident 
Insurance v8ocieties Act (V of 1012), the Indian Info Assur- 
ance Companies Act (\d of 1012) W'ere passed (i) 

All the general Acts of the Le^^id^tive Council of the 
Oovenior-Oencral of India (1834-iqoS) have been pnlilished 
in a revised edition of the unrepealed i\cts of the Council of 
Govenior-Oeneral of India in six volumes Ahilume Xo 6 
also cenitains 5 Acts of 1909 The Local Acts of the Council 
of the Governor-General and of the different Provincial 
Legislatures have been published in the Local Codes 

In this lecture, dealing as it does with the anatomy of 
history of codification, we have noticed the important land- 
marks in the history of codification in British India In 
this lecture we have seen that Hastings’ Plan of 1772 
shaped the course of suhse(iueiit history of codification, by 
reserving their personal law^s to the Hindus and ^Mahome- 
daiis — that 111 1793 provisions w’ore made for the compilation 
of Kegulatioii Codes in Bengal — that subsequently those 
provisions were extended to Bomba.v and Ivfadras — that the 
Pcgiilatifms passed by the local governments, instead of 
removing the confusion and uncertainty Of lawA made con- 
fusion worse confounded — that to remove the defect of 
uncertainty and confusion of lawQ different Law’ Commissions 
were appointed to prepare Anglo-Indian Codes and thus 
to help the cause of codification in British India — that the 
w’ork of codification w’as suspended, for some reason or 
other, for vSome time and that w’ithm the last few years a few’ 
codifying Acts have been passed. Xow’’ W’e shall deal with 
the causes wLich led Warren Hastings *to take the line of 
least resistance and see why it w^as necessary to frame and 
pass the Regulation codes — how' the Regulation codes are re- 
lated to the subsequent codifying Acts — wdiy the work of 
codification w’as suspended These considerations are the 
subject-matter of plwsiology of history of codification and we 
shall deal wuth them in our next lecture ‘‘Necessity for 
Codification in British India.” 


(i) See Lec VI Progress of Codification in British India. 



LECTURE 11 


XECESSITY OF CUIJIFICATIOX IX 
BRITISH IXDIA. 

"'It Y essential to the future probi verity of the British A 
lerritorieb in Bengal, that ail Regulations uhicli may be 
passeii by Governiiient affecting in any respect the rights, 
persons or property of iheir subjects, should be formed iiitci 
a regular Code, and printed with translations in the counPy 
languages; that the groiindb on \Aiich eacl: re, miration 
may be enacted should be jirefixcd to it , and llie Court b 
of Justice should be buiiiid to reenlale thei'^' cleemion-* b\ 
rules and ordinances those Regulations may contain 

A Code of Re'gulations iranied upon the alant prunipa.’- 
will enable indi\idnals to render tlieinsclve" aegmrantedi 
with the Ians upon uhich the security of the niai]\ iiiisli- 
mable prnileges ami immunities gruiited to tlieni b; the 
British Government depends, and the mo'de of obtaining 
spiedy redress against every infringeineui of lliein , tlie* 
Courts of Jiuticc will be able to a[>ply the Regulations ac- 
cording to their true intent and iinporl , future admin islra- 
tioiis will lia\e the means <h’ iiidging how iar the Regula- 
tions ha\e been ];rodiicti\e oi the desired effect, ami, when 
necessary, to nuidify oi alter them as from experience may 
be found advisable , new Regulations will not be maele, nor 
those which may exist be repealed, without due delibera- 
lioii ; and the causes oi the future decline or ]fn^s3>eTit\ of 
these Provinces will always be traceable in the Code to 
their source ” Thus runs the preamble Regulation XU 
of 1703 (II Here we find the reasons wi3\ the Acts, etc 
passed by tlic (hAeniment should be foimeil into a regular 
Code, viz., (ai such a Co<le will enable m<li\ idiials to lender 
themselves acejuainted with the law's upon winch the 
seciiriA' (»f the nuin> inestimable ]»rivileges and iimniiiiities 
granted to them in the British Go\ eminent depends, and 
the mode of obtaining si eed\ redress against every miriiige- 
meii! oi them , (bl it wall enable the Courts (n Justice to 
apply the Acts, etc. according to their true intent and 
import, or in other words to make the laws oi the country 

ii; “A Regulation foi fonuiug nuo a regular Cock all Regula- 
ttoiis iliat iiia\ i>L eiiaeted lor the uiunial <io\er!iineiu of the IhiUsli 
TerritoncN 111 Ueiigal — Pa^^cd In the ( jtnensor-l Teiieial lu Council 
oil the iStli lUay, jjqt , ” 



Live IL 


Re,ii. Xlyl of 179^ 
37 (jeo III c 1^2 
Re.£(islatn e 
authorit}' of the 
Go\ eriior-General 


Cognoscible both to the Aclininislrators of Justice and the 
people of the country 

Prior to 1793 the territorial possessions of the Hast 
India Company were w itliout a general Code of British Lau s 
and Regulations ]\fany Rules, Orders and Regulations 
were indeed passed by successive Governinents for the 
administration of justice, the collection of revenue and 
other objects “Some of those Regulations and Rules 
had been ]>rinted wntli translations in the country langu- 
ages but others remained in manuscript , and those 
printed were, for the most part, on detached papers ; wnth- 
out any prescribed form, or order , and consequently not 
easily referred to, even b\" the (officers of Government, 
much less by the people at large, w’ho had no means of pro- 
curing them in a collective slate ; or of becoming acquaint- 
ed with such of them as had not been iiromulgated in the 
current languages” (i). 

The preamble of Regulation XPI of 1793 W’as adopted 
bv 37 Geo III c CXTII, passed on the 20th July i 797 j 
which gave express sanction of Parliament to the exercise 
of legislative authority by the Governor-General in this 
Presidency 

By the enactment of Regulation XPI ot 1703 and by 
the institution of Civil and Criminal Courts of Justice, to 
be guided by the Regulations framed and published in con- 
formity wnth the provisions of Regulation XLI of i793» 
the Government of the country w^ent far tow'ards attain- 
ing the object, which in all countries is recognised to be 
oi fundaiueiital imiiortance, \r/ , the protection of the 
person and property of the subjects 

We have noticed in the first lecture Ikwv and when 
legislative authority w’as conferred on the Governors in 
Council of Bombay and IMadras and how^ the Province of 
Benares and the ceded districts w’cre brought under the 
iurisdiction of the Governor of Bengal (2) We have also 
noticed the gradual development of the legislative power 
of the Governors of Bombay and ^Madras and the passing 
of numerous Regulations by the Governors of those Presi- 
dencies. 

That the Regulations did make the law^ cognoscible is 


<i) Harington’s InaJy^is Pt I. p 2. (iSds ). 

(2) Regulation Xbl of 1793 was extended to the Province of 
Benares b\ Reg T of 1795 §4 and re-enacted for the ceded provinces 
by Reg I of 1803 The ceded provinces included the territories 
ceded to the I-C I Coy. by the Xawab Vazeei on loth Xov., iSoi, 
by the Peshw’a to the Company on 16th Dec , 1803 ; and by Doulut 
Rao Scindhia on 3<>th December, 1805. 


/ / 

fro:ii tile aii^''Acr> ^i\xn b; Jn(I,i4:Lr> aJid ^Magib- 
tiatirs t(i tile intern *g at* date*! the 2 nt:i f'lct^djer, iboi ‘ 
circulated l>\ Lord WclL-ky Two oi the niichtioii:^ 
Here — Xu 10 — 'Do the I Ill gciural dibchargc 

tlitir duty to ilicir ciicnw, lioiu iir an<l fidelit’^* 

Xo II -- Arc the | nncipal inhabitants oi yoiii juris- 
diction as \\eH acrjiiainlcd, as individraX in cuicral can 
he Mii^poscd l<» he informed of tlie of the country 

The replies of Moor.shedabad Court of A])peal and 
Circuit were fi > — ‘'The Vaktils attached uiir Court do, 
in general appear t*> iis to discharge their duty to their 
clients, with honour and lidelily ” 

Answer Xhn ii, — ‘Tf by the laws of tile coiintin be 
meant the Koran and Shaster, the iwincipal inliabilants * f 
(cur jurisdiction are ’sell acc|nanited Aidi tlie Cogcn oi their 
respccti\e religions, as imlivifluaX in general cam be sup- 
posed to be inlornied li the Regulatiems of (xotcrnnjciit 
be also iiieaiil \\e fjehevt that they are knonn lu leW, exce]d 
the ]\ik€el\ and minislenal officers or die Courts, and ^Jine 
]»nncipal lainl-holders ” 

The replws o*' the Judge and ^Magistrate of I\Iidiia]mr 
Were I 31 — 

Answer Xh) lo — “The ^a/ccc/^' in general discharge 
their duty with honour and fidelity. I have seen instances 
of negligence, but none of treachery to their clients 

Answer XL) ii — “XMne but public officers, the pleaders 
and those wlm are candidates for office, can be said to poshes-* 
a general knowledge of the Regulations The zemindars, 
tohjt)kdars, and lariiiers, and the inerclianls knotv such 
Regulations as concern them respectively The one, the 
revenue laws relating to the collections, attachments Ac ; 
the f)ther, the commercial regulations respecting diitic'-, 
late of interest Xc ; and among men of business, this 
knowledge of the regulations inniiedialely relatiiw to then 
]iarticiilar occupations, is no dcmbl increasing 

The Judge and .Magistrate of Rurdwan replied 13 ' 
Answer XM have had no complaint made against 

them by their client'^ ; but have before observed that, 
ill many instances, an indifference is shown by them, in 
legard t<j the issue of the suits upon which they are eiiiphw- 

(i) Dated 3^tli January, is o 7 'hc hiiiii Report t}oni the, 
Seleii Cofumiiice on the amns^ oj the Ea^t India Cempany, p. 07:1 
fWadras B'dition published in iSodo 

!p From FI Strache\, Judge and Magistrate t»f Midnapur 
Dated yah Jaiiuar} , i8u3 'The ITnh Rcpoit, pp 6S0, 0S3. 

in The hnfh Repoii p 7 W* 
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ed ; and I am afraid that they do not always discharge 
their duty Avith honour and fidelit\\’’ 

Answer Xo. ii — have found some zemindars and 
principal fanners and merchants, tolerably Avell acquainted 
with those laws which chiefly concern them, but feuv seek 
the information ; and from this cause I am afraid that the 
knowledge of the regulations is much confined' to the 
sudder station 

From the replies of the District Officers quoted above 
it is clear that the l^akceLs in the Mufiasil were generally 
well acquainted with the regulations; otherwise they would 
not ha\'e been able to discharge their duty towards their 
clients with honour, and fidelity Apart from the J^'akccls, 
other classes e g zemindars, merchants and ministerial offi- 
cers of the Courts had some degree of kiiowdedge of the con- 
tents of the Regulations. It may be said in this connection 
that they knew such Regulations onlv as concerned them and 
that having regard to this limitation of their knowdedge, the 
object ot codification viz , to make laws cognoscible, w^as not 
attained This argument may be best refuted by wdiat 
Prof Sidgwick has said on this point ; he has said (i) 'Tt is 
onR a minute fraction of the legal code of Ins country, vary- 
ing according to the nature of his calling and his social 
position, that it Avould practically profit an ordinary citi- 
zen to know’ for the ordinary business of his life It is, there- 
fore expedient to facilitate the acquirement by an ordinary 
citizen of such knowdedge of the law of his state as practi- 
cally concerns him This is exactly wfliat the early 
Regulations did for the zemindars and merchants and 
it can be safel\ stated that those Regulations did attain 
their object to a great extent I say to a great extent 
because in spite of the efforts of the early British adminis- 
trators of this country to ha\'e codes they were not suc- 
cessful in their attempt and uncertainty of law’ continued. 
To ascertain the causes which made the task of the early 
administrators so difficult w’e should examine the causes 
leading to uncertainty of law’ m British India. 

The law’ of the country when the English finst came to 
India consisted of — fi)sL, a large and elaborate vSystem of In- 
heritance and Family Law’ ; Mahomedan law fairly uniform 
throitgliout India, though in some parts of the coiintiy 
modified by Hindu customs ; but Hindu law’ less uniform. 
Mahomedan law was contained in treatises which were 
posterior to the Koran and consisted of commentaries upon 


it) Elements of Politics, 2nd Bd, p 339. 
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that booh and upon the traditions that had up round 

it ]\hicii of Hindu law v.ab contaiiiL-d in treatises very 
ancient and credited with divine orie:iii, but a portion of 
it was contained in the commentaries of later day Hindu 
coiiiiiieiitators ii). Secondly, a lar.ee mass of customs rc- 
latiiie to the occiipatiijii and use of land and of various 
ri.ehts connected uith tillage and pasturage, including 
water-rights, rights of soil, accretion on the banks of rivers, 
and forest rights. The agricultural system and revenue 
system of the coiiiitpv rested upon these land customs, vliich 
were mostly unwritten and which varied widely in different 
districts T hi} dir, a body of customs, comparathxdy scanty 
and undeveloped, but still iin])ortant, relating to the transfer 
and pledging of pn^perty and to cruitracts, csf>ecially com- 
mercial contracts. i'Otiithly, certain iienal rules drawn 
from MahonHcbaii law and more or less enforced by Haho- 
medan princes. 

Thus there were considerable branches of law* practi- 
cally non-existent. There was hardly any law of Civil 
and Criminal Procedure, because the methods of justice 
W'ere primitive There W'as very little of the law^ of torts, 
and in the law of property", of contracts and of crimes, 
some departments were w’anting or in a riidinientarv condi- 
tion. There w^as no law^ relating to public and constitution- 
al rights, because such rights did not exist (a). 

It has already been mentioned that Rule XXIII of 
Hastings^ Plan directed that 'b’n all suits regarding in- 
heritance, marriage, caste, and other religious usages and 
institutions, the huvs of the Koran with respect to the IMa- 
lionieclans and those of Shasder with respect to Gentoo shall 
be invariably adhered to But this direction did not 
remove the uncertainty of law' on these subjects simply 
because there w’ere different Schools of Hindu and 
}^Iahomedan law’ contining conflicting provisions. The 
early Eiglish administrators, not knowung Arabic and 
Sanskrit, had to get the advice of Kazis and Pandits 
wdio scarcely followed one particular method of inter- 
pretation 


fi) Xafida Pa}idif (Circ. Kanialakar (Cite. 1612), Ballam 

Bhatta fmiddle of the 17th cenlur_v A.D > SJikthhna Taikalankar flou- 
rished 111 the earl> part of the iSth century. See Sarvadhikaryg 
Hindu Laic of Inhciifance Lee. VIII Ndkantha's w’orks came 
into general use about the year 1700 A.D See We.st and Buhler\s 
Hindu La 7 x\ 3rd Kd Introduction p. 20. ^landahk’s Vyavahara 
Mayiikha, p Ixxv. 

f2) Bryce^ studies in HiHory and fnrispindcnce^ VoL I p. 120 
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Sir William 
Jones. 




‘'The principle of decision’^ saVvS f>ir William Jones (i) 
“between the native parties in a cause, appears perfect!}" 
clear, but the difficulty lies in the application of the prin- 
ciple to practice ; for the Hindu and IMahomedan laws are 
locked up for the most part in two very difficult languages 
vSanskrit and Arabic, which few Europeans will ever learn, 
because neither of them leads to any advantage in worldly 
pursuits ; and if we give judgment only from the opinions 
of the native lawyers and scholars, we can never be sure, that 
we have not been deceived by them It would be absurd 
and unjust to pass an indiscriminate censure on so consider- 
able a body of men, but my experience justifies me in de- 
claring, that I could not with an easy conscience concur 
in a decision merely on the written opinion of native law- 
yers, in any cause in which they could have the remotest 
interest in misleading the Court ; nor, how vigilant soever 
we might be, would it be very difficult for them to mislead 
us, for a single obscure text, explained by thenisehc'^, might 
be quoted as cxpie^^ aiiihouiy^ though perhaps, in the very 
book from which it was selected, it might be differently 
explained, or introduced onh- for the purpose of being 
exploded.” 

vSir William Jones got a copy of Halhed’s Gentoo Code 
attested by the Court Pundit of the vSupreme Court, as good 
law. “I made the Pundit of our Court” vsays Sir William 
Jones (2) “read and correct a copy of Halhead’s book in the 
original Sanskrit and I then obliged him to attest it as 
good law, so that he never now can give corrupt opinions 
without certain detection ” 

“Even if there was no suspicion of corruption on the 
part of the interpreters of the law, the science which they 
profess is in such a state of confusion that no reliance can 
be placed on their answers” (3) 

Thus the questions relating to the pensonal laws of the 
Hindus and IMahomedans were answered differently by 
different Judges helped by Ivazis and Pundits, the result of 
such conflicting decisions w^as uncertainty of law 

Then again there were certain branches of law not dealt 
with by the Hindu and IMahomedan law-givers, and there 
were also certain questions of law on which they ivere silent 

(1) Letter pom Sir William Jones to Loid Cormeallis, March 
19, 178a. T^rd Teignmouth^s Memous of Su William Jones, pp. 
306-312. See alvso Sir P. IMacnaghten’s ''Considerations on the 
Hindu Law Preface p. IX. 

(2) Eord Teignmonth’s Memoirs of Sii William Jones p 277 

(3) Hansard's Debates, Third Series, Vol. XIX 533, 
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In such cases alsfi the early athninistrators did not like to Leg. II. 

remove the defects by legislation and directed that such 

cases should be decided according to justice, equitj- and good snd Cause. 

conscience (i|. This direction instead of iniiiimisini? maxim of juNtin 
ilie evils of imcertaintv of law increased it, and brought tqmty and 

* coiiscieiicti 

111 the evil effects of Judge-made laws. 

“While the judicial system of British India’’ says Lord 
Macaulay (2' “continues t<j be what it now is, these deci- 
sions (of different courts of justicej will render the law n(;t 
only bulky, but uncertain and contradictory. There are 
at present eight Chief Courts subject to the legislative power 
of your Lordship in Council, four established by Royal 
Charter, and four which derive their authority from the 
Companv. Liven- one of these tnhimals is perfectly in- wi! Cause, 
depeiidciit of the others. Tvery <»f them is at liberty to tnlmnals 

nut its own construction on the law ; and it is not to l)e nukiicmient of 

^ . .1 JL ciiCii f finer. 

expected that they will always adopt the same construction. 

Under so inconvenient a system there will inevitably be, in 
the course of a few years, a large collection of decisions 
diametrically opposed to each other, and all of equal 
authority ’’ 

Then, there were five different bodies of Statute-law 4th Cau-^. 
in force in British India, (a) The English Statute-law as ,\Vi{lrent 'statute 
it existed in 1726, introduced at least in the Presidency la«^. 

Towns by the Charter of Geo I. 'b) English Statute-law 

subsequent to 1726 which was expressly extended to any 
part of India, (c) The Regulations of the Governor-Gene- 
ral’s Council, commencing with the Revised Code of 179,^ 
dotvii to 1S34. These Regulations were in force in the 
territories within the Presidency of Bengal, (d! The Re- 
gulations of the Council of the Governor of Madras from 
1802 to 1834 which ivere in force in the Presidency of St. 

George (e) The Regulations of the Bombay Code from 
17QQ to 1834 in force in the Presidency of Fort St. David (.3). 

’ We can examine the subject of uncertainty of law t'neertamu of law 
in this countrv' between 177.3 and 18.3,3 from another stand- 
point of view viz., by examining the state of any particular 
branch of law during that period. Let us consider the condi- 
tion of criminal law first. “The Criminal Law- of the 
Hindus” says Lord Macaulay (4) “was long ago superseded, 
throu.gh the greater part of the territories now .subject to the 


(II 

|2| 

(. 3 ) 


For the Regulations laving down this rule see «^upra. 
Fetter to Ford Auckland dated the 14th October, 1S37. 

See l\Iorle>’s Digest, Introduction, pp. clix, clx. Lowell‘S 


ColuU and Legislative Authorities m Indm. 5th Fd. pp- 6^, hS. 
Fetter to Ford Auckland dated the i|th Octcfber. if ^37 


(4) 
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iMQ II, 

I. Ciiminal law 


Company, by that of the IVIahomedans . The Maho- 

medaii Criminal law has in its turn been superseded, to a 
great extent, by the British Regulations. Indeed, in the 
territories subject to the Presidency of Bomba.v, the Crimi- 
nal law of the ]Mahomedans as well as that of the Hindus, 
has been altogether discarded, except in one particular class 
of cases, and even in such cases, it is not imperative on the 
judge to pay any attention to it The British Regulations, 
having been made by three different legislatures, contain 
veiy" different provisions Thus in Bengal serious forgeries are 
punishable with imprisonment for a term double of the 
term fixed for perjury (i); in the Bombay Presidency, on 
the contrary, perjur}^ is punishable with imprisonment for 
for a term double of the term fixed for the most aggravated 
forgeries (2j ; in the Madras Presidency the two offences 
are exactly on the same footing (3). In the Bombay Presi- 
dency the escape of a convict is punished with imprisonment 
for a term double of the term assigned to that offence in the 
two other Presidencies (4), while a coiner is punished with 
little more than half the imprisonment assigned to his 
offence in the other two Presidencies (5) In Bengal the pur- 
chasing of regimental necessaries for soldiers is not punish- 
able, except in Calcutta, and is there punishable with a fine 
of fifty rupees *''6). In the ^Madras Presidency it is punishable 
with a fine of forty rupees (7) In Bengal the vending of 
stamps without a license is punishable with a moderate fine; 
and the purchasing of stamps from a person not licensed to 
sell is not punishedat all '8). In the IMadras Presidency the 
vendor is punished with a short imprisonment ; but there 
also the purchaser is not punished at all (q) In the 
Bombay Presidency, both the vendor and purchaser are 
liable to imprisonment for five years, and to flogging” (10) 
So widely did the systems of penal law established in 
British India differ from each other in the first half of the 
nineteenth century that the Finst Law Commission could 

(11 Ben Reg XVII of 1817, Section IX. 

Bom Reg XIV of 1S27. vSections XVI and XVIT 

(31 Mad Reg VI of 1811 Sec TIT. 

{4) Bom, Reg. XIV of 1827 Sec XXr\’ and Reg V of iSp Sec I. 
Ben. Reg XT! of 1818 Sec V. cl. 1 Mad Reg. VI 'of 1822 
Sec A” cl 2 

(5) Bom Reg XIV of 1S27 Sec XVITI Ben Reg XVII of 
1817. Sec. IX. Mad Reg II of 1822. Sec. V 

( 6 ) Calcutta Rule, Ordinance and Regulations passed 21st 
Augu<^t, registered i3tli November, 1821. 

(7) Madras Regulation XIV of 1852, Section II, cl. x. 

(8) Bengal Regulation X of 1829, Section IX, cl 2. 

{9) Madras Regulation XIII of i 8 t 6, Section X, cl. 10. 

<m) Bombay Regulation XVIII of 1827, Section XX, cl t. 
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Hut recojiiiiieiKl any u| the three b\ stenw nicntioiitd abu\e II. 

as furiiishiiig even the riidniicnts of a gr.od code. The 
Criminal Taw of Bengal and Madras Presidencies was in fact 
IMahoiiiedaii laiv, which had gradually been altered Uj siicli 
an extent to deinive it of ail title to the religious veiieiu- 
tioii of l^rahomedaiis, 3’ el which retaine<i cmmgli of its ori- 
ginal peculiarities to perplex and eiicuinbcr the acini mist ra- 
tion of justice. The penal law of Bombay Fresidenc.v was 
all contained in one regulation Reg. XI\' <‘f nS2“ 

vSitch was the state of penal law in this coiiiiiry out- 
side the Presideiic\’ Towns. The population which livedi 
within the local jiirisdictifm of the C<mrts established by tin 
Ro\ml Charters w'as subject to the Knglish Commoii haw, 
that is to say to u system wliicli was framed :utI:ont iIk 
smallest reference to India, to a system which even in the 
countiw for which it was framed, wa*' gei'c*rall\ lonsidered 
as requiring extensi\e reform. 

On this subject also “the law^ was in a state of great it IW shiice*. 
uncertaint\"^’ before the passing of the Indian Iwidviice 
Act (J) In the Presiclencc’- Towns the English rules of 
evidence, as were contained m the Common ami Statute 
law wdiich pi availed in England before 1726, were intro- 
duced by the Charter of that year. There weie also somi 
other rules “to be found in subsequent Statutes, ami ex- 
pressly extended to India ; while others again, had no 
greater authority than that ot use and C‘ The 

English law of evidence was never extended an\' Re- 
gulation of rnweninieiit to criminal trials in the Mofiu- 
sil (3) Though the courts in the Motlnsil were not re- 
quired to folhwv English law as such, \X‘t there was nothing 
to prevent them from follownng it when the_v regarded it 
as the most eciuitable. In addition to a few rules “ex- 
pressly prescribed by the regulations betwxeii i7Qt and 1834 
a vague customary law of evidence, partly drawn from the 
Hedaya and the Mahomedan law-officers ; partly from 
English text-books and the arguments of the luiglish 
barristers who occasionally appeared in the Provin- 
cial courts ; partly from the lectures on law delivered 
since 1865 in the Presidency T(nvns“ (4). “It is perfectly 

Ol Abstract of Proceedings of the Council of the Governor- 
(rcneial, 6th September, 1870 per Sir Janies Stephen. 

{2) Field^s Late of Evidence, 4th Ed. IntrodticUon pp. iw 16. 

\Vh1tle3’ Stokes* Anglo-Indian Codes, Vol. II. Si 2. AVoodroffe on 

Evidence sth Hd p. 6. ^ , r. 

Queen v Khvroolla (1S66) B.L R. Sup VoL ^4 See 
also Ahtfracis of Proceedings iSth April, 1S71. per Sir James Stephen. 

(p Whitley Stokes’ Anglo-Indian Codes, Vol II 812. 
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maiiifebt” bavb I^Ubhiiigton (x), ''the practitioners and 
the jiidgeb of the Native Courts in the East Indies, have 
not that intimate acquaintance with the principles which 
govern the reception of evidence in our own Tribunals ; 
w’e must look to their practice, we must look to the essential 
justice of the case, and not hastily reject any evidence, 
because it may not be accordant with our owui practice.’* 
There w^as little in the old Regulations applicable to 
evidence Rules as to witnesses, corresponding generally 
with those contained 111 the present Codes of Criminal and 
Civil Procedure wxTe made by Regulations by the respect- 
ive Government of the three different Presidencies (2J. 

The whole of the Indian law^ of evidence might, (before 
the passing of the Indian Evidence iVet) have been divided 
into three portions. I. First portion settled by the express 
enactments of the Legislature ; II The second portion 
settled by judicial decisions ; III. The third or unsettled 
portion, and this by far the largest of the three, wLich 
remained to be incorporated with either of the preceding 
portions (3) When the largest portion of the law of evi- 
dence in British India w'as unsettled, it would be idle to say 
that there w'as no uncertainty in this branch of hnv 

In the Presidency Towns the English Law of Limita- 
tion as contained in 21 J I c 16 and 4 Anne, c.i6 was 
adopted by the respective Supreme Courts (4). The Eng- 
lish Statute 9 Geo I\^ c 14 was extended to India by 
Act XIV of 1840 The Supreme Courts at Calcutta and 
Bombay, also decided that the English Law’ of Limitation 
as being part of the lex fori was applicable to Hindu suitors 
in those courts 

In the Moffusil, so far as the Hindus were concerned, 
they had several texts relating to limitation and prescrip- 
tion in the Hindu law’ books But the jMahomedans had no 
law of limitation or prescription (5). The earliest Regula- 
tion, in which the subject of limitation of suits was re- 
ferred to, is the Judicial Regulation of 21st August, 1772 
(generally known as the Plan of Warren Hastings). Sec- 
tion 15 of that Regulation provided, amongst other things, 

(1) Unide V Pemmasamy (1S5S) 7 M.I.A 128, 137. vSee also 
Waiagiinti v Vengama {1861) 9 M.T A. 66, 90. 

(2) See Whitley Stoke’s Anglo-Indian Codes, Vol. II. 812, 813 
for those regulations. 

(3) Field^s Law of Evidence. Introduction, 4th Bd. p. 19 

(4) East India Company v Odit (1849) s M.I.A 43 ; Ruckma- 
hoye V. Lalloohhoy (1852) 5 M I.A. 234, 24S. 

is) See Mr. Justice RahinFs Mahomedan Jurisprudence. Tagore 
Law Lectures for 1907. p. 374. Khijaraunissa v. Risaunissa (1870) 

5 B.L.R. 84, 87. 
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that “coHiplaiiilt. of bo old a date ab twche (12) yearb should 
not Ijc actionable/’ Then came the Bengal Reinitiation III 
of 1703 Section 14 of that Reiniilatioii prrn’ided that ab a 
rule all siiitb should be broiij^ht uithin twelve yearb of the 
lime at which the cause of action arose* The Law of Limi- 
tation introduced lyv the Rej4iilations was apfdicable bcAli 
to Hindus and ^Mahomedans u;. But there were very few 
provisions aljout the institution of suits* in the Bengal Re- 
gulations As t<) appeals, a limitation rule was prescribed 
by Bengal Regulation VH of 1&32 §2. As to applicathms 
the only rule in the Regulations was Section 3 of Bengal 
Regulation \1 of US13. These Regulations contained 110 
rules as to af)plications tor the execution of decrees ; but 
the tw’elve years’ limitation was adopted 111 the IlIofFiisil 
by analogy to the general law for the trial of suits ; and 
such applications might, under slight restrictions, be re- 
newed every twelve years There seems to have been no 
such rule in the Madras or the Bombay Moffusil (2). 

In the Madras Presidency, ^Madras Regulation II of 
i<So2, prescribed a rule similar to the one laid down by 
Bengal Regulation III of 1793 S 14 But exceptions wxtc 
made in the case of claims founded on mortgages and on 
certain bonds, ‘hhe period for rendering which obsolete 
and unactionable is to be determined by the law’s of the 
country” wLich, probably, meant local usage. Xo time was 
fixed for suits by Government (3) As to appeals, ^Madras 
Regulation IV of 1802 §2 ; V of 1802 and other Madra>s 
Regulations prescribed limitation rules on this subject 
The ^Madras Regulations contained no limitation rule rs 
to applications- 

Limitation rules as to the institution of suits w’ere 
contained in S§r-4, 7-8 of Bombay Regulation of 1827. 
There w’as no limitation for suits to recover mortgaged pro- 
perly, unless wdiere it had been held for more than thirty 
years by a bona fide iiossessor as proprietor. 

Xo period of limitation was prescribed for suits by 
Government. 

As to appeals, Bombay Regulations IV of 1827 §§73> 
cjQ and VII of 1S27 Uo and VII of 1831 §§3 & 4 prescribed 
the limitation rules. 

(i| Khi^anmissa v. Risaunissa (1S70) 5 BLR. S4, S7. See also 
Lee VIII How far has codification touched Hindu and :^rahotne(Iaii 
Law ^ ,, , __ 

(2) WhitUv Stoke?<* Anglo-Indian Codes, \ol 11. p. 941. 

IP WhitieV Stokes' Anf^Io-Indian Codes A’oi. II. 941. Bengal 
Regulation II of 1805 fixed sixty {60) years as the period of limita- 
tioii foi such suits. 
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Ab to applicatioiib, Section 21 ot Bombay Regulation 
IV of 1S27 onl}^ prescribed a limitation rule for applications 
for replacing suits struck off the file. 

The Punjab Civil Code contained some limitation rules 
{Part II § I els 6-10) which were modified by various letters 
fiom the Governineiit of India (i). 

It is clear from what has been stated above tliat there 
were different limitation rules, not only in different Presiden- 
cies, but also in different Courts in the same Presidency (2) 

Prior to the year 1S59 there were no less than nine 
different systems of Civil Procedure siniultancousl.y in force 
in Bengal , four in the Supreme Court, corresponding to 
its common law, equity, ecclesiastical and admiralty juris- 
dictions ; one for the Court of Small Causes at Calcutta ; 
one in the military Courts of Requests ; and three in the 
Courts of the East India Company, one for regular suits, 
a second for suramar\" suits, and a third applicable to the 
jurisdiction of the Deputy Collectors in what were called 
resumption suits (3) The Procedures of the Supreme 
Court were all founded on the Charter of Geo III dated 
26th March, 1774. The procedure of the Calcutta Small 
Cause Court was originally founded on (a) the Instructions 
of the Court of Directors sent out in 1753, soon after 
George II granted the Charter wdiich established the 
Court of Requests (b) 39 & 40 Geo III (Juh'- 28, 
1800) and (c) the Proclamation, declaring and defining the 
jurisdiction, powers and practice of the Court of Commis- 
sioners for the recovery of small debts, made on the iSth 
larch, 1802. ‘AVliereas’^ runs the Proclamation ^ 'great 
complaints have been made of the mode of issuing sum- 
monses, and particularly that they contain no day certain 
when the defendant is to appear, and of the conduct of the 
inferior officers of the Court of Requests, in order to pre- 
vent the like in future, We do hereby order and direct that 
in all summonses and other process issued by the said Court 
of RcHiuests, shall be signed by one of the Commissioners 
thereof, and shall be made returnable at a day certain not 
exceeding one month, from the date of the issuing of the 
same, upon wffiich day the defendant is to appear, and the 
cause to be proceeded in by examination of parties and evi- 
dence in the same manner as such causes are directed to be 


(1) For the history and contents of the Punjab Civil Code, see 
infra “Punjab Ci\il Code 

(2) Veeraptma v Ahbiah (1S04I iS M, 99, i<j6 per ^Muthusaini 
A>yar, J. 

' (3) Whitley Stokes* Anglo-Indian Codes. Vol II p 3S1, 
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proceeded in by the instructions sent by the Hon'ble the 
Court of Directors, for regulating the proceedings of the 
Court of Requests in the year 1753, except in so far as the 
same shall have been altered by this Our Proclamation 
or in so far as the same be altered hy any rules or orders, 
which it may be found expedient to make for the future 
Governinent of the said Court (i; ; and We further order 
and direct that the said Court shall have full power and 
authority to make and frame such rules and regulations 
as may be necessary, to direct the process or practice of 
the same ; Provided always, that no rules shall be made 
which may be inconsistent wdth this our Proclamation, nor 
shall an}’' rule or order framed by the said Court be in force 
till the same shall have been allow'ecl hy the Supreme Court 
of Judicature and that the same wdien so allow’ed be per- 
mitted . . We hereby direct and order, that 

the said Court and its proceedings shall be, and they are 
hereby declared to be subject to the control of His Ivlajesty^s 
Supreme Court, in as full and ample a manner to all intents 
and pur]3oses as the former Court of Requests {21. 

Procedure in the military Courts of Requests was 
govenied by Act XT of 1S41. 

Ill the xjrovincial courts of the Company, Impey’s 
Regulation of 1781 w'as the first Code of Civil Procedure, 
This w^as follow’ed by Regulation III of 1793 w^hich 
was applicable chiefly to regular suits ; ‘hhe practice of 
the courts being more similar to that of the courts of 
equity, than of common law, and there was only one 
cla«s of cases for w'hich it w’as then considered necessary 
to provide a more siimmarv procedure. These Avere suits 
for the forcible dispossession of disputed land and 
crops But the summary procedure w^as extended to cases 
connected wdth the collection an<l exaction of rent 


Dec, IL 


rirnincial Courts. 


(1) When Dr. Whitley BtokCvS sa^-s “the source of the procedure 
of the Small Causes Court I have not been able to ascertain*' he 
means, I think, the Instructions of 175s sent out immediately after 
the Cl ant of the Charter bv Geo IT dated the 8 th January, 17^3 
establishing the Courts of Requests in the Presidency Towns But 
this Prorlamation shows what the I^rocedure was, as given bv thohC 
Instructions 

(2] This Clause clearlv shows that all applications for re\i- 
sion under $11- of the Civil Procedure Code, 1008 can he made onlv 
in the Oricinal side of the High Court and not before the Divisional 
Bench taking cases from the Presidency^ group This Proclama- 
tion was not referred to in Rc the ahf>Ucation of u vakeel of the ap- 
pellate side (tep}) CWR 813 The Proclamation is given in 
Smoult and Rvan’s Rides and Ordeis Vol II ap. XI, XV, XVI 
There were t\vo other Proclamations extending the jurisdiction of 
the Commissioner and continuing the control of the Supreme 
Court Dated the asth September, 1813 and 2C)th October, 1819, 
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Miitaiis mutandis it may be said that in other parts of 
British India, the systems of Civil Procedure were equally 
numerous, and, it may be added, equally imperfect’* (i). 

The English Common and Statute Law (so far as it 
was applicable to the Indian circumstances), which pre- 
vailed in England before 1726, was introduced into the Pre- 
sidency Town of Calcutta by the Charter of 1726. But it 
was subsequent^" found that the application of English 
Law to the natives of this country caused great deal of 
hardship. To obviate this difficulty Section 17 of Geo.III. 
c 70 (1781) reserved their peculiar laws to Hindus and I\Ia- 
homedans of Bengal in certain civil matters, including con- 
tract (2). By Section 13 of 37 Geo. Ill c.142 (1797) the 
laws of the Hindus and IMahoinedans were reserved to them 
in certain civil matters in Bombay and Madras (3). 

The efifecl of these vStatutes was that in the Presidency 
Towns, in a suit on a contract, Hindu law was applied when 
the parties were Hindus and Alahomedan law applied when 
they were ]\Iahomedans, and this rule continued till the 
passing of the Indian Contract Act (4). 

Section 21 of Regulation III of 1793 directed the judges 
of the Zilla and City Courts to act according to justice, 
equit\" and good conscience in cases where no specific rule 
existed ^ladras Regulation II of 1802 §17 and Bombay 
Regulation of 1827 §26 also made a similar provision 
In the ^Moffiisil the Hindu and jMahomedan law as such was 
not strictly applicable to cases arising from contracts and 
such cases were governed by the rule of ^'justice, equity 
and good conscience” based upon the customary law of the 
land which, in the absence of proof of any special usage or 
custom, was presumed to be in accordance with the texts 
of the Hindu or Mahomedan law as the case ma\" be (5). 
Thus in the ]\Ioffusil a svstem of so-called equity and good 
conscience had been nominally pursued, that is to say, 


(1) Whitley Stokes’ Anglo-Indian Codes, Vol. IT. 3S3. 

^2) Morley’s Digest Introduction XVI Smoult and Ryan’s 
Rules and Orders (1S39 BM )Vol. I. 65, 66. 

{3) In 1726 Mayors’ Courts were established in Calcutta, Bom- 
bay and ^Madras These courts were reconstituted and re-establish- 
ed in 1753 Calcutta Mayors’ Courts was superseded by the Supreme 
Court in 1773, which was in its turn superseded by the High Court 
in 1862. The Mayors’ Courts in Bombay and Madras were superse- 
ded by the Recorders’ Court in 1797, Bombay Recorders Court 
was superseded by the Supreme Court in 1823. Madras Recorders’ 
Court was also superseded by the Supreme Court in the same 
vear. Both Bombav and Madras Supreme Courts were superseded 
bv High Couits in 1S62, See Morlev’s Digest Introduction pp. 
XVI and XVII. 

(4) Madhuh v. Rajeoomar (1874) 14 B.L R. 76, 84. 

(5) Ismai Kani v, Nazar Alt (1903) 27 M, 211, 216, 217. 



the provincial coiirtb had not been absolutely subject to Lec. 11, 
the rules and principles of Englibh la;v, as rcf^ards contracts^ 
but practicalh' they liatl pursued that lavr ^iL 

Diirin.GC the debate on the renewal of the Charter of the Remark^; of 3 Ir. 
Company in 1^35, l\Ir. Biickincchani, a inernber of the 
House of Commons (formerly the c<litor f>f the '^Calcuita 
JoHuidV and expelled from India in it 2“: by an order of 
Mr. Acfani, the then Covcrnor-rrcncral of India*, referrin.^ 
to the uncertain and different laws rdatin.sr to the liberty of 
the Press in the different Presidencies, cited several strikin^r 
instances of the extreme uncertainty of the law in India 
One of llieiii was that L<ird Hastin;?s soon after his arrival 
ill India removed the censorship r>f the Press in Benc:al on 
the igth August, r*Sib The Ooxenioi of ^Madras, l\Ir 
KHiol, wholly disap]>nA*ctl of this sle]>, and not onl\ did 
he refuse to folh.w tlm example in h^'- Presidency, but he 
\isited with his Covernmeiit’s <1is]>leasurL the distimxnis1ie<1 
nidividuals who venturer! tu exiwcss a])] probation of what 
Lord Bastina:s did The second instance was that Mr. Buc- 
kiiicchaiii had entered into a contract with the Post Master 
General of India facilitate the despatch (T his pa] er and 
paid Rs. 3000 per month for the free transmission of his 
"'JoiiniiiV' throus^h the Company's territories, but after its 
payment in Bengal, the Governor of IMadras was deter- 
mined that no '' Jouuvd" should pass free in his Presidency, 
thou.cth the full ]K)sta,Qe‘ 011 it had been ])aid, and ha«1 them 
stop]ied at Ganjani and charged with i^ostacfe all the w'ay 
to their destination, and on a]>pea 1 to the Governoi- 
Geiieral under wdiose authority the contract had been made 
for all India, no redress could be had and no refund was 
made {2;. 

One of the «reat disadvantaitcs of the co-ordinate autho- 
rity of the different Provincial Councils wms that the re- 
gulations passed by the different local governments were 
(iten ill amflki with each other and there was much un- 
certainty of law in British India at that time. This uiicer- 
taiiitv of law w’as a serious defect in the Indian administra- 
tion and w’as referred to h\ the Judges of the Supreme 
Cemrt at Fort William in 1820, in their correspondence with 
Lord .^letcalfe, in the hdlowing terms “Xo one can pro- 
nounce ail opinion or form a jiulgiiicnt, howxvcr sound, 
upon any disputed right of persons re^specting which doubt 
and confusion may ncit be raised by those who ^tay cln K)se to 

~ii)"jl}dTactT~of p]occedfn)irkf the Lc^^tslaiivc Counal of the 
Covctnaf-tienetal of India V 379* , e 

Hniisard’s Jhbate's Thirtl stru-- n<u aMIi 777, 77s. 
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call it in qucbtion ; for very few of the public or persons 
in office, at home, not even the law officers, can be expected 
to have so comprehensive and clear a view of the present 
Indian system, as to know readily and familiarly the bear- 
ings of each part of it on the rest. There are English Acts 
of Parliament specially provided for India, and others of 
which it is doubtful whether they apply to India wholly, cr 
in part, or not at all There is the English common law 
and constitution, of which the application, in many respects 
is still more obscure and perplexed ; INIahomedan law and 
usage; Hindu law, usage and Scripture; Charters and Letters 
Patent of the Crown ; Regulations of the Government, 
some made declaredly under Acts of Parliament particularly 
authorizing them, and others which are founded, as some 
say, on the general power of Government entrusted to the 
Company by Parliament, and as others assert on their rights 
as successors of the old native Governments ; some regula- 
tions require registrj" in the Supreme Court, others do not ; 
some have effect generally throughout India, ethers are 
peculiar to one presidency or one town There are com- 
missions of the Governments, and circular orders from the 
Nizamut Adawlut, and from the Diwannj^ x\dawlut ; treaties 
of the Crown ; treaties of the Indian Government ; besides 
inferences drawn at pleasure from the application of the 
“droit public,” and the law of nations of Europe, to a state 
of circumstances which will justify almost any construction 
of it, or qualification of its force” (i). 

Matters drifted on from bad to worse till 1833, when 
the question of the renewal of the Charter of the East India 
Company came up before Parliament, on June 13, 1833 
j\Ir Charles Grant in moving certain resolutions respecting 
the Charter of the Comi)any referred to the view of the 
judges of the Calcutta Supreme Court, quoted above, and 
said that the defects which arose from the imperfections in 
the frame of the Government might be stated as particularly 
three, and they were in the laws themselves, in the authority 
for making them, and in the manner of executing them. 
On the loth July, 1833, during the debate on the same sub- 
ject, Lord Macaulay demonstrated the necessity and practi- 
cability of codification, that is, the conversion of all law 
into a wwitten and systematically arranged code, in British 
India On that occasion he also laid down the x>rinciple to 
be followed in codifying the laws in British India. “I be- 
lieve,” said Lord Macaulay, “that no country ever stood so 


(i) Hansard^s Debate$. Third series (it^33)* Vol XVIII, 729, 
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iiiiich in need of a cthIc of laub as India, and I believe also Lec. li. 

that there never was a conntr%' in which the want ni!c»lit so ^ , 

^ , Lord 3Iacaitlay. 

earily be supi lied . In India, now there are several systems 

of law widely differiiyc^ from each other, iait cfi-exisliii'; aiifl Xete^dtv and 

co-cf|iia1 The indiireiioiib poniil ition has it-, own law y of 

crHliticiitioii 131 

the ]\litsiilman his Koran and iK inrirnwraree com- India, 
mentors — the Enctlishinan his Statute Hook and his Term 
Reports , . As there were established in Italy at rme 

and the same time, the Roman law, the I/imbard Law, the 
Ripiiriaii Law, the Bavarian Law, and the Salic Law, sr> 
we ha\e now in our Eastern Empire, Hindu Law, Maho- p*. principle, 
medaii Law, Par?ee Law, Itn.£tlish Law ]xrpetually minolinv 
with each other and distiirbin.c? each other, varynui with tlw 
person, var\u’ii" with the place In one and the sinie caipe 
the pn^cess and pleadini^s are in the fashion cd one nation 
the jiidj^nient is according: to the laws another, an issue 
is evedved accfirdinc^ to the rules of Westminister and de- 
cided accordiiict to tlif.se of Benares . If a point 

of Hindu Law arises the Judce calls <m the Pundit for an 
opinion. If a point of Mahomedaii law arises, the Jud£>e 
applies to the Caz.ee Sir William Jones declared that he 
could not answer it to his conscience to decide any point of 
law on the faith of a Hindu exp-ositor Sir Thomas Straiis^e 
confirms this declaration Even if there were no suspicion 
of corruption on the part of the interpreters of the law, the 
science which thev profess is in such a state of confusion 
that no reliance can be placed on their answers. vSir PTancis 
IMacnaghteii tells us that it is a delusion to fanev that 
there is any known and fixed law under which the Hindu 
people live ; that texts may he produced on any .side of 
any question, that expositors equal in aiithoritv perpetually 
contradict each other, that the ol)Solete law is perpetually 
confounded wuth the law actually in force, and that the 
first lesson to be impressed on a functionary who has to 
administer Hindu Law^ is, that it is vain to think of ex- 
tracting certainty from the books of jurists What 

is administered is not law’ but a kind of rude and capricious 
equity. I asked an able and excellent Judge latelv returned 
from India how one of our Zilla Courts w’oiikl decide 
several lee^al questions of great impr)rtance — qiiestitms not 
involving considerations of religion or caste— mere ques- 
tions of commercial law. He told me that it was a mere 
lottery He kiicw^ liow’ he should himself decide them. 

But he knew nothing more Judge-made law in a country 
where there is an absolute government and lax morality,— 
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where there is no bar and no — is a curse and scandal 

not to be endured It is time that the Magistrate should 
know wdiat law' he is to administer^ that the subject should 
know' under w'hat law' he is to live . I believe there 

is no country in which that great benefit can more easily 
be conferred The w'ork of digesting a vast and artifi- 
cial system of iinw'ritten jurisprudence is far more easily 
performed and far better performed by few' minds than 
by many, by a Government like that of Prussia or Denmark 
than by a Government like that of England quiet knot 
of tw'o or three vetern jurists is an infinitely better machi- 
nery for such a purpose than a large popular assembly 
divided, as such assemblies alnifist ahvays are, into adverse 
factions This seems to me, therefore, to be precisely 
that point of time at wdiich the advantage of a complete 
written code of law's may most easily be conferred on India 
It is a work, w'hich cannot be w'cll performed in an age of 
barbarism, w'hich cannot w'ithout great difficulty be per- 
formed in an age of freedom It is the w'ork wdiich espe- 
cially belongs to a Govermiielit like that of India — to an 
enlightened and paternal despotism’’ (i) In formulating 
the principle to be followed in codifying the law'S in British 
India, Lord Macaulay said ^‘We must know' that respect 
must be paid to feelings generated by differences of religion, 
of nation and ca.ste Much, I am persuaded, may be done 
to assimilate the different systems of law' w’ithout w'ound- 
ing those feelings But w'hether w'e assimilate those sys- 
tems or not, let us ascertain them, let us digest them 
We propose no rash innovation, w'e wish to give no shock 
to the prejudices of any part of our subjects .. Our 

principle is simply this — uniformity w'here you can ha\'e 
it — diversity w'here you must have it — but in all cases 
certainty” (2) 

Owfing to the co-existence of different systems of law' 
— to the conflicting opinions of commentators of Hindu and 
IMahoinedan law of equal authority and to the grow'ing bulk 
and intricacy of the different branches of law in this country, 
it was neccssar}" to systematize the law, to simplify its 
structure, to reduce its bulk and so to render it more ac- 
cessible to the public or in other wmrds to codify it. 

vSuch was the state of law' in Bengal, IMadras and Bom- 

(1) Hansard's Debates Third Series, Vol XIX. syi- I^or 

reason Bentham himself wrote to the C^ar of Russia asking him 

to have the laws of Russia codified. See Edinburgh Review 
Vol. XXTX. 224* 

(2) llansatd's Debates. Third Series. Vol XIX. 533 
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bay and now kl la- wliat waa the slate ol law in tlia I,i;c II, 

Punjab when it was annexed to HnU^h India. 

Tilt \as;nie slate of the law in the Pnnjalu Ltlore tile | nctu.iinu 

passing of the Punjab Laws Act I\’ f/ ityji had iraolvul 1*0’^ 

\ery great i^ractical inci.iivcniences. xr Jain.s Sleplieii, in Vnv.yh 

presciilniQ tile final Report of the C< niniitiee on the 

Punjab Laws Hill referred to tlirec distinct instance <4 .lotjnet 

inconveniences that had arisen iii that Province The first ’^loiiuact s 

instance referred to the uncertainly which exislwd on the 

(|iieslion what ret* illations had been introduced into the 

Puiiiab The leading regulation in the sellleiiient law 

w’as the Bengal Regulation VII ot i.Saa Whether lliat 

IL g Illation was or w'as ikU introduced into the Piinjali bv' 

certain letters WTitleii to the Board oi Aflininislralioip wa^ 

one of 11 k>sc nifleterniiiiate (|uestions upoi which aiiv two 

persons iiiiglil form different o]miions The view lakiii by 

Lord Lawrence and Sir Richanl Temple, on one side, wa^ 

tiilirely different from the view taken by a didiiigiiislied 

settlement officer, l\Ir Prinsep, on the otlur, .nid llie Chief 

Court of the Puiijal) took 11 k same view Mr Prinsei» 

and held that the Regulathm was law in the Punjab The 

viev\ of Lord Lawrence and Sir Richanl Temple w*as that 

the Regulation \TI of iSc 2 was never introduced into the 

Punjab at all ; but that it was held up to the settlement 

officers as a guide m their ].r()Ceedings for the settlement 

of the Province The very fact ot a controversy of this 

kind arising betvweii two leading authorities in the Punjab 

is sufficient to show clearly the extixme importance of 

putting into a definite shape the laws in force in that 

Province 

The second illustration is also of very great imp<.rlance instance. 
Certain rules had been passed, by wlnedi the obligate ai of 
attending roll-calls was im]4;sed ii]K>n those who were 
known as the habitual criminal tribes <d the Punjab and 
they had been acted ipion for a consideiable time Aftei a 
certain time, the Punjab Chief Court deedared that those 
rules had not the force of law and that they di^l not form 
part of the rules which wxre confirmed by the Indian 
CoiinciFs Act The effect of that ruling was to set a iiiiin- 
ber of wandering criminal tribes free from all csmtrol, and 
to put a number of officers in the Punjab into the position 
of having done a series of illegal acts wffieii they siippc^sed 
that they wx*rc discharging their duties. Here again is 
another instance of the extreme practical inconvenience of 
the uncertainty as to what is and what is ne>t lawn 
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The Punjab Civil Code contained certain insolvency 
lules, the effect of which was somewhat to vary the pro- 
cedure followed upon that subject in other parts of India, 
at that lime After the sale of a very extensive property 
under the Punjab Civil Code had taken place, one of the 
Judges of the Chief Court held that the rules contained in 
that Code had not the force of law, and that the wliole pro- 
ceedings were null and void ; and another Judge had held, 
in another case, with equal earnestness, that they had the 
force of law 

These instances clearly show that this vague state of 
the law in the Punjab had involved very great practical 
inconveniences and the Punjab Laws Act of 1872 
(IV of 1872) and the Punjab Land Revenue Act {XXXIII 
of 1 87 1 now repealed by Act XVII of 18S7) w^ere passed 
to remove the uncertainty of law in the Punjab 

From the very beginning of the legal history of British 
India the judges had been directed to administer justice, 
equity and good conscience in certain cases In such cases 
the judges generally based their judgments on the rules of 
English law and thus even the technical rules of English 
law were introduced into this country. The only way of 
checking this process of borrowing English rules from the 
recognised English authorities, is by substituting for those 
mles a system of codified law, adjusted to the best Native 
customs and to the ascertained interests of the country (i) 

In dealing with this branch of the subject we shall 
notice first how and when the doctrine of ' 'justice, equity 
and good conscience” was introduced into this country and 
w'hether the judges can now administer justice and equitv ; 
secondly how the application of this doctrine influences the 
development of law in general ; and thirdly how the appli- 
cation of this maxim introduced the technical rules of Eng- 
li'^h law into this country and what steps were taken to pre- 
vent this danger. 

First, whether in the revenue administration or in the 
administration of justice the guiding principle of the early 
Anglo-Indian administrators was not to interfere with the 
laws of the country unless they were iniquitous or unjust. 
Thus w^'e find it stated (2) "Though seven years had elapsed 
since the Company became possessed of the dewanny, yet 

(1) Despatch from Lord Salisbury (the then Secretary of State 
for India) to the Government of India. Dated the 20th January 1876. 

(2) Letter from the President in Council to the Court of 
Directors dated the 3rd November, 1772. See Harington’s Analysis 
Vol. II. p. 8. 
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nr^ regular process had ever been forme<i for conducting Lec, II. 
the business of the revenue. Every zemindaree, and every 
talook, was left to its own particular customs. These in- 
deed were not iiiviolabh’ adhered to ; the no\xdty of the Council to the 
business to those who were appointed to supcrinleiid 
the cliicaiierv of the people whom they were obliged to 1773. 
employ as their agents, the accidental exigencies of each 
district, and not imfrequcntly the just disceinment of the 
Collector, ocea'^ioned many changes ’’ In this '‘just dis- 
cernment of the Collector*’ lies the origin of this doctrine. 

Here we find the ideas of the British Collectors in the 
iMuffiisil, ideas based 011 the rules of English law and senti- 
ments, silently afiecting the laws of this country. 

Tlien by Clause X\TII of the Charter of the Supreme 
Court of Judicature at Fort William in Bengal (dated 20th ciiarur of the 
March, 1774) it was ordained that the said Court should be tourt 

a court of equity, and “shall and mav have full power and 
authority to administer justice, in a summary manner, as * 
nearly as may, accf^rding to the rules and proceedings of 
our High Court of Chanceyv in Great Britain”; this Clause 
conferred on the Judges of the Supreme Court the flower 
to administer justice and equity. The High Court at Cal- 
cutta inherited this right from the Supreme Court Other 
Chartered High Courts have also got the same right. 

The Plan of Warren Hastings, 1772, did not provide 
for the application of this maxim. Such a provision for 
the Sitddcr Dewaiiiiy Court was made by Sir Elijah Iin7>ey*s of Sir 

Regulation (5th July, 17S1). vSection 93 of this Regulation 
provided “that in all cases, for which no specific directions >» 

are hereby given, the Judges of the Sudder Dewanny 
Adawlut do act according to justice, equity and good 
conscience” (1). 

Section 21 of Reg. IH of 1793 directed the judges of the ^ 

Zillah and City Courts, in cases where no specific rule exist- 
ed to act according to justice, equity and good conscience. A 
similar provision was made for the provincial courts of 
appeal by §32 of Reg. VI of 1793 Section 6 of Reg. V 
of 1831 enacted that in all cases of inheritance of or suc- 
cession to landed property, in which the plaintiff was of 
different religious persuasion from the defendant, the cleci- 


fioii was to be regulated by the lau of the latter. But in cases v uf 
in which the above rule could not be applied, the Munsiffs ^*^ 3 ^ ^ 

wore to act according to justice, equity and g<K>d coiiscieiicu.^s C& f I 

, ^ „ y. ,r '• 

(1) See also Reg. VI of 179, S31. 
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Then in 1S32 (i) it was enacted that where one or more of 
the parties to civil suits were neither Hindus nor Alaho- 
medans the decision should be governed by the principle of 
justice, equitv and good conscience {2) Section 3 of Act 
XXVI of 1S52 made a similar provision for vSudder Anieens 
and Munsiffs. 

The direction to act, in the absence of any specific rule, 
according to justice, equity and good conscience is ^to be 
found in the Bengal, United Province and Assam Civil 
Courts Act (XII of 18S7) §37. 

In IMadras a similar provision was made by §17 of 
Regulation II of 1S02 Now, ]\Iadras Civil Courts Act 
(III of 1S73) §16 provides for the application of the maxim 
of justice, equity and good coiif^cience. 

For the Moffiisil Courts of Bombay, Bombay Regula- 
tion IV of 1S27 §26, which is still in force, provides • — ^^The 
law to be observed in the trial of suits shall be Acts of Par- 
liament and Regulations of Government applicable to the 
case , in the absence of such Acts and Regulations, the 
usage of the countr\^ in which the suit arose ; if none 
such appears, the law of the defendant ; and, in the absence 
of specific law and usage, justice, equitv and good con- 
science alone ” 

Similar provisions have been made for the courts in the 
Central Provinces {3) , Lower Burmah (4) ; Oudh (5) , 
the Punjab (6) and the North West PTonlier Provinces (7). 

Secondly we shall consider how the application of this 
maxim affected the development of lave in this country 
True, sometimes the application of this maxim involved 
the introduction of technical rules of English law, unsuited 
to the condition of the people of this country but on the 
whole the judicious application of this maxim helped the 
development of different branches of law in this country 
The Japanese Civil Code also introduced this maxitn into 
Japan and bv its application many salutar\" rules of com- 
mercial law of England have been introduced into Japan 
Then again as Codes can never be exhaustive, the present 
Civil Procedure Code of India (V of iqoS) has expressly 


a) Reg VII of 1832 §9- 

(2) Reg. VII of 1832 Repealed bv the Civil Courts Act of 1871, 
\vhidi agaiii has been repealed by Act XII of 1887. 

{3) Act XX of 1875 §§5, 6. 

(4) Act XI of 1880 §4 also Burma T^aws Acr (XIII of 1898) §13. 

(5) Act XVIII of 1876 §3. 

(6) Act TV of 1872 §5 as amended by Act XII of 1878. 

{7) The X W Frontier Province Raw and Justice Regulation 
(Reg VII of 1901). The Punjab Code lid p 3^9 
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diixcted the Courts to apply this iiiaxini, -wheiierer it will Lec. II. 
be necessary for the ends of justice. 

Thirdly let us see how the application of this rule in- 
troduced the technical rules of En.sclish law. ‘‘XoWj haviips? 
to administer justice, equity and .crood conscience’’ says 
Sir Barnes Peacock (il ‘ 'where are we to look for the prin- WLtre are the 
ciples which are to guide us ’ We must go to other conn- 
tries where equity and justice are administered upon prin- fetiiid. 
ciples which have been the growth of ages, and see how the 
courts act under similar circumstances ; and if we find that 
the rules w’hich they have laid dowm are in accordance with 
the true principles of equity, w’e cannot do wTong in follou’- 
ing them.” "Though justice, equity and good con- 
science” says Sir James Stephen (2) "aru the law' which 
Indian Judges are bound to administer, they do in point 
of fact resort to English law’ books for their guidance on 
questions of this sort, and it is impossible that they should 
do otherwise, unless they are furnished with some such • 
specific rule as this Act (Contract Act) will supply them 
w'itli ” In Uifg/zcla v Shekh Mashtdin (3^ their Lordships 
of the Judicial Committee remarked that "equity and good 
conscience” had been "generally interpreted to mean 
the rules of English law’ if found applicable to Indian society 
and circumstances ” The Judges in British India in de- 


ciding cases by this maxim, decided them b\'' the rules of 
English law and thus many rules ill-suited to the habits and 
institutions of the Indians, indirectly found their wmy 
into India by means of that informal legislation which was 
gradually effected by judicial decisions. In course of time 
it was found necessary to check the introduction of such 
technical rules of English law, "The only way of check- 
ing this process of borrowing English rules from the re- 
cognized English authorities is by substituting for those 
rules a system of codified lawq adjusted to the best Native 
customs and to the ascertained interests of the country (4)* 
The introduction of the technical rules of English law 
into this country was effected by the Judges in British India 
by the application of the maxim of "justice, equity and good 
conscience” or in other w’ords it is a necessary evil of legis- 
lation by the judiciary. 


See also 


(1) Saroop V , Tioylaklwnath (1S6S) 9 WR 230, 23 

Brojo V. Ranianath (1897) 24C. goS, 93 ?- . 

(2) Supplement to the Gazette of India, May 4, p* 

3 (1SS7) 14 I. A. Sg, 96. See also Dada v. Babaji l iS6b) 2 Bom, 

HC R 36 38 , ^Webbe v. Lester (1S65) 2 Boin. H C.R. 52, 

(4) yelpatch from Lord Salisbury (the then Seaetary of SiaU 
for India) to the (kwernment of India. Dated tlie 2utli Jaiman, 18^6. 

13 
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The fourth reason why codification is necessary in 
British India, is to avoid the evils of legislation by judicial 
authorities. '^Judge-made law’’ says Lord Macaulay (i) 
"in a country^ where there is an absolute government and 
lax morality — where there is no bar and no public — 
is a curse and scandal not to be endured.” This is not the 
place to discuss the advantages and disadvantages of judge- 
made law and I shall notice here only tw^o points in this con- 
nection — I Elasticity of judge-made laws. "Whatever 
disadvantages” says Lord Cockburn (2) "attach to a system 
of unwritten law, and of these we are fully sensible, it has 
at least this advantage, that its elasticity enables those who 
administer it to adapt it to the varying conditions of society, 
and to the requirements and habits of the age in w'hich we 
live, so as to avoid the inconsistencies and injustice wdiich 
arise when the law is no longer in harmony with the 
wants and usages and interests of the generation to which 
it is immediately applied ” The most convincing reply 
to this argument is to be found in the Report of the Royal 
Commission on the English Criminal Code Bill. The Report 
of this Commission was drafted by Sir James Stephen and 
in this Report Sir James vStephen and other Commissioners 
say (3) "In order to appreciate the objection, it is necessary 
to consider the nature of the so-called discretion which is 
attributed to the judges It seems to be assumed that, 
when a judge is called upon to deal wfith a new^ combina- 
tion of circumstances, he is at liberty to decide according 
to his own views of justice and expediency ; whereas, on 
the contrary, he is bound to decide in accordance wfith 
principles already established, which he can neither dis- 
regard nor alter. The consequences of this are, first, that 
the elasticity of the common law is much smaller than it is 
often supposed to be ; and secondly, that so far as a Code 
represents the effect of decided cases and established prin- 
ciples, it takes from the judges nothing which they possess 
at present. In fact, the elasticity so often spoken of as a 
valuable quality, would, if it existed, be another name for 
uncertainty. . , The truth is the expression "elasti- 
city” is altogether misused when applied to English law 
The great characteristic of the law of this country is that it 
is extremely detailed and explicit, and leaves hardly any 
discretion to the judges.” 


(1) Hansard’s Debates. Third Series. Vol XTX 

(2) Wanson v Walter (186S) T R. 4 Q.B. 03 ^ ^ ^ ^ * 

{3) Stepheiibs CfiminaJ Lqtv of Kn^iiland. Vol III. 352 
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II. Ivc^pecl for lirucedciit ih the iitce-'^ar}” foitiidati^.ii 
jiKlt^c-iiiade law (i Th*^ result of thi'. revertiice for 
lirecedciils is that we haw frequently to tahe a rule as it is 
.i;iven ill ail early and imdc\ eloped state of ciely, and 
to abide by it, until public ojdnion is roitse<] to its absurdity 
and the k^dslaliire is h^rced to intervene True, jinlicial 
conception of utility or of the public interest may some- 
times rise above the ideas prctaleiit at a jiarticiilar era. 
But it has often hajqjencd, sa\’s Prof. Dicey kl that the 
ideas entertained b.v the judsfes have fallen below the high- 
est and most enlightened public opinion of a particular time. 
Thus it we take the case of the law relating to married 
women in England and examine the changes it lias imdcr- 
gone we shall see how completelv the common law can be 
out of touch with tha ] opiilar views and :^entiiiients of the 
time^. Early in the nineteenth century, W'oinaii had come 
to be recognised as standing no>re or less on the same fool- 
ing as man Yet for a long time afterwards, English law 
crmsiderecl her porition as one of almost absolute subjection, 
w'hen she entered into the marriage relation , after marriage 
she became unfit in the eye of the law to enjoy rights 
over property, or, with feuv exceptions, to enter into con- 
tracts on her owui behalf But in contemporary English 
literature wx do not find slightest suggestion that she 
occupied such a low position in the relations of life “We 
may’’ says Prof. Dicey ys) ''at any rate as regards the nine- 
teenth century, lay it down as a rule that jndge-inadc law’ 


Lec. II. 

Harsh and uiifu'-t 
rnles stereogrped. 


has, owing to the training and age of our judges, tended at 
any given moment to repre.scnt the convictions of an earlier 
era than the ideas re]mesented bv Parliamentary legislation. 
If a statute is apt to reproduce the public opinion iK)t so 
much of to-day as of yesterday, judge-made law occasionally 


represents the opinion (>f the day before yesterday ” In 
British India the Judges are bound, in Sfmie cases, to ad- 
minister Hindu, :Mahomerlan or Buddhist law accr^rding tf? 
the nature of those cases. Sometime.', tlu rules of law 
euuiiciated as the rules of Hindu, IMahomedaii or Buddhist 
law’ do not represent the convictions of the educated public, 
hut those* of an earlier era Thus in a recent case fremi 
Burma (4 b wdiere the (luestions for decision were whether the 
plaintiff was law’fiilly married to one ll. and whether as his 


(i) Prof. Dicev’s Law and Opinion in Em^land. Lee. XI p. 365* 
(2! Law and Opinion in England, p 366. 

(3) Law and Opinion in England. Lec XI. 367. 

(4) Ml Me V MiShweMa {1912) 16 C W.X 529, 533 * 
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Lijc. 11. widow she was entitled to share equally in his estate wdth the 

defendant, the District Judge an educated Biirman dismiss- 
Mi^Me suit, but the Judicial Commissioner, an Englishman 

:\Ii Shwe :\ra reversed that decision and held that the plaintiff was law- 
fully married to M. and as his v/idow was entitled to 
half share On appeal to the Privy Council, their Lord- 
ships of the Judicial Committee held that the Judicial Com- 
missioner was right, and remarked '"The law relating to 
marriage in Burma is extremelv lax No ceremony of any 
kind is necessarv'^ . The lax notions prevalent among 

the longer classes on the subject seem to be generally deplor- 
ed and condemned Ev their betters, and it may be that the 
difference of opinion betwx^en the two courts is due in some 
measure to the fact that the District Judge was a native 
gentleman, an educated Burinan, wdio naturally regarded 
with little favour if not with positive repugnance practices 
tolerated by the law of his country, but not in accordance 
^ with the standard of a higher civilization. On the other 
hand, the Judicial Commissioner w^as an Englishman of 
great experience, without any prejudice in favour of 
Western notions, wiiose only object seems to have been to 
administer the law truly and indifferently as he found it 
laid down in the Dhammathais, and the rulings of his pre- 
decessors, and in Sir John Jardine’s ^'Noics on Buddhist 
La 2 v*' wLich seems to be the principal authority on the sub- 
ject Thus wn find the highest Judicial authority in the 
realm taking aw^ay the elements of expansion contained 
in Buddhist law and stereotyping old and harsh laws. 
Here w-e also find that the objection to codification that it 
stereotypes law^s and checks its natural growth and hinders 
its free development is also applicable to judge-made laws 
in some cases 

No system of law^ can be said to be in a satisfactory con- 
dition which has to depend on case-law for its exposition 
A vast number of points will necessarily remain unsettled 
under such a system until the highest tribunals have had 
the opportunity of deciding them. Judicial officers again 
are frequently influenced by their own peculiar idiosyn- 
crasies The evil of the divergence of views of the judges 
has a tendency to Increase and not to diminish. With the 
accumulation of conflicting precedents, the task of ascer- 
taining what law is to govern the parties in a given case 
becomes more and more difficult, and when a right of appeal 
to two or more courts is permitted, the amount of uncertain- 
ty is pushed to a point which must necessarily produce 
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great eiiibiirrassiiieiit and caii^e a o.rn <!eprecia- 

tion 111 the value of projierly, be.sicks enhancing the attui- 
claiit evils of expense and delay in liligatirm “Well- 
designed legislatioiW says Sir James Stephtn is the 
only possible remedy against tiiiibbles and cincanery. 
All the evils which are dreaded from legal practi- 

tioners can be a\’erted in this manner ami in no other 
To try to avert them by leaving the law undefined, and 
by entrusting Judges with a wide dibcretioii, Is to tiy to 
put out the fire by pouring oil upon it fieave a Judge 
with no rule, or with one of those leaden rules which can 
be twisted in any direction, and you at once open to the 
advocate every sort of topic by which the discretirai of the 
iiidge can be guided. Shut the Tawyers* mouth, and \"oii 
fall into the evils fd arbitrary gfweniiiieiil.’" 

In Hindu jurisprudence, as in other ancient systems (d 
law, the family and not the individual is the unit of society, 
but the present day moicmenl is from staius to contract. 
If the different ancienc Indian coininunities are kft to 
themselves and to the ordinary process of internal develop- 
ment and progress, the transiti<>n r^f idea.s will naturally 
be from commiiuLsm to individuah.sm, which must neces- 
sarily tend to destroy the wdiole village se^stem. “To codi- 
fy, on the other hand, the existing customs,*’ say the ex- 
ponents of codification of customary law, “w’ould perpe- 
tuate that system or, at least, retard its Imeak up. We should 
therefore not be hampering a healthy development, but 
avoiding a disastcrous tendency to disruption. We should 
not be asphyxiating progress, but ensuring the prosperity 
of the agricult tiral classes by jmc^^ierviiig for them the po-sses- 
sion of their lands and the constitution of their ccmiiiiunities 
We should ntff be introducing any novel or distasteful le- 
gislation, but doing our best to maintain all that was healthy 
and good in a system wdiich was suited to the people 
We should lastly, have certainty for unc«.-rtainty, a writ- 
ten and stable law instead of a wdlderiiess of judicial pre- 
cedents, bewildering to the litigant and coiifui-ing to the 
court” {2I We shall deal with this subject in Tccture X. 

It has already been mentioned (3) that after Napoleon’s 
final defeat, the Congress of \rienna caused the Geniiaii 
confederation to be formed and many of the smaller terri- 
tories were absorbed by the neighbouring states, but the 

(1) Gazette of India, Stipplcmeni, May 4, 1S72 P* 529. 

(2) Sir William Rattigan's Codification of the Punfah Customary 
Law. in 14 Law Quarterly Review 378 (1898) 

(3) See Introductory. 
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* ‘National unity 
could not be 
111 ought about 
■without codi- 
fication.” 


Britibh India. 


divcrbilics of the law still continued. The idea of a German 
Code was discussed and the controi'ersy between Thibaut 
and Savigny began There was very little of legislation 
in Germany between the years 1815 and 1S4S, ^^but the 
national feeling which the w^ars of Napoleon had aroused 
in Germany, though discouraged by the political rulers, 
was fostered by the intellectual leaders, and w^as slowly 
gathering strength and power The immediate result was 
a new activity in the field of national legislation’^ (i) ^‘The 
German people” says Sir C P Ilbert (2) '"were struggling 
towards national unity , national unity meant unity of 
law, and unity of law could not be brought about without 
codification.” 

When M'e examine the legal history of Japan we find 
that up till 1S67 there nere some three hundred principalities 
w hich had their own different written laws, and the v ritten 
laws of these three hundred principalities were modified 
by local customs of even more restricted validity, and across 
the territorial laws and customs there ran well-defined 
class distinction. But in 1S6S, the re-cstablishment of 
the Imperial supremacy 111 Japan dealt the death blow to 
feudalism and helped the promulgation of a common na- 
tional law Thus we see that unification of Germany and of 
Japan gave a great impetus to codification of laws in those 
countries Codification, again in its turn, strengthened 
the bond of union between the different component parts 
of those countries 

In British India, the different Presidencies had originally 
a very loose connection with one another, and when 
Crown Courts were established for them, the law which 
those courts administered 111 common with one another 
was confined to the Presidency towns or to the British 
people At the present da^" all parts of British India are 
bound up much more closely together : they are suliject 
to a common authorit}- in India, both executive and legisla- 
tive, and there are great codes of law enacted for the whole 
countrv (3I When a valuable exposition of a portion of 
that general law has been made by one of the superior 
courts, the whole community has the full benefit of it. 
Such unity of law is a great help for national unity and 
wields into one homogeneous whole the different communi- 
ties of the country 


(1) {1898) 14 Law Quarterly Review. 24. 

(2) Legislative Methods and Forms izy 

(3) Vov Kon-Uegulatioii Provinces see hectares III and V. 



103 


I’lilia to Tilt:; 

of Si air 
li ^tiT a-th M.ifili, 


III this connection we should notice that the rule- I^EC. IL 
making power conferred on different provincial aiitliorities 
and different High Courts should be very carefully exer- 
cised so that the rules made b\^ those authorities should 
be as iinifonii as possible. Then again, uhen '‘p^*»vin- 
cial aiitononn"’' is in the air, care should be taken net lo 
divide the country into provinces which will have their 
own personal laws, having no connection with (iiie another. 
vSiich a division will lead to isolation of, ami diversipv of laws 
ill, different provinces (il 

I shall conclude thib lecture with a quotation frrmi the 
Despatch of the Government of India to the Secretarv of Iitq^iatch trfnn 
State for India, dated the lotli May, 1S77 wdiicli biicciiicllv 
gives the reasons wh3" the laws in British India siKUikl be 
codified. '‘Wc feeh’ runs tlie Despatch ‘hhat the reduc- 
tion to a clear, compact and scieiilifc foiin, (n the different 
branches of our Substantive Lawg which are still niicodi- 
fied, would be a wewk of the utmost utility, not only to the 
judges and the legal profession, but also to the peojjle and 
the Grwernnient It would save labour and thus facilitate 
the despatch of business and cheapen the cost of litigati<m : 
it w^ould tend to keep our untrained judges from error: 
it w'oiild settle disputed <|uestions on which our superior 00111111*^1011 
courts are unable to agree . it w*ould preclude the intro- 
duction of technicalities and doctrines unsuited to this 
country : it WTJiild perhaps enable us to make some urgently 
needed reforms wdtliout the risk of exciting popular opposi- 
tion and it w’ould assuredly diffuse among the people of 
India a more accurate knowledge of their rights and duties 
than thev wull ever attain if their law is left in its present 
state, that is to sa\", partial! v codified, but the hulk ascer- 
tainable onU" from English text-books wTitten solely wfith 
reference to the system of English law, and from a crow’d 
of decisions, often obscure and sometimes contradictory, 
to be found in the English and Indian law^-reports.’^ 

Necessary as codification is in this country, there are 
good iiiaiw’ difficulties to be overcome* by the British Indian 
Legislators before thew will be in a position to make an\^ 
further advance One of those difficulties is the condition 
of the people of this country, wdiich will ]>e the subject- 
matter of our next lecture. 


(p IhH' vSlatiitory Rules and Orders see Lectures V. and \ I. 
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The two guiding principles of the British Indian ad- 
ministrators at the end of the eighteenth century had 
been (a) to change the laws of the country as little as 
possible, (b) To apply the maxim of justice, equity and 
good conscience when it was necessary to change such laws. 
Adoption of these two principles by the early xAnglo-Indiaii 
administrators was due to (i) their desire to follow their 
Roman prototype (i). '‘The object of our government in 
this country’^ wrote Lord Teignmouth (2) "should be to 
conciliate the minds of the natives, by allowing them the 
free enjoyment of all their prejudices, and by securing to 
them their rights and property.’’ 

(ii) Their desire not to violate the fundamental prin- 
ciple of all civil laws , that they ought to be suitable to 
the genius of the people, and to all the circumstances in 
which they may be placed (3). 

The cardinal principle of legislation that the law^s should 
be suitable to the genius of the people for whom they are 
made had been recognised by legislators from a very early 
period of human history. Solon being asked if he had 
framed the best possible laws for the Athenians, replied 
"No ; but the best that they could have been induced to 
leceive.” "Laws and customs” says an eminent English 
writer (4) "are the work of a nation as a whole. They are 
indeed held binding and put in force by the ruling class, 
and they are shaped in their details by the professional 
class, but they are created by other classes also, because the 
rules which govern the ordinary citizens must be such as 
are fit to express the wishes of the ordinary citizen, being 
in harmony with his feelings, and adapted to the needs of 
his daily life They are the offspring of Custom and Custom 


(i) Halhed^s Gentoo Code, Translator’s Preface IX. 

{2) Ivord Teignmouth’s Remarks on the mode of administering 
justice to the natives in Bengal ; and on the collection of the 
revenues printed in the 6th Volume of Tndia Papers.” 1787. 

(3) X^atteL Bk. I. Ch. III. Harington’s Analysis, Vol. I, Pt. I. 
P* 

(4) The Innual address before the American Bat Associatiom 
!>y the Right Hon. Janies Bryce, August 28, 1907. 24 L Q. R. 
14 (190S). 
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ih the child of the people. Tlni'^ it not only the construct- Lec III. 
ive intellect of the educated and pnn’eNhional cla-^s, but also 
the lialf-coiibcioiis thought of the avera£(e man uliicli go 
to the making and nioiildiiig of the Ian’ ” It may he 5 aid 
that this is true in the case of free and cnilized nation^ of 
the West but is not so in the case of British India, where 
the laws have been and still are made by Le:;islatiires winch 
do not represent the people of the coiintrv The reply 
to this argiiiiieiit is that thfiUgh the people of the country 
had no place on the British Indian Legislatures, the British 
Indian Legislators always tried to find out the views of the 
people on any matter upon which they wanted to 
legislate. When those Anglo-Indian administrators and 
legislators found it impossible to introduce Knglisli laws 
as the general standard of judicial decisions in these pro- 
vinces {i}, they left the laws of the country iincliaiigttl as 
much as possible and attenipte<l to administer the country Atiglo- 

by the indigenous laws They tried to ascertain the iiidi- Iwhlm 
genous laws, they had the leading principles of Hindu and ^ Ji/gJiioiin laws. 
Mahomedan law’s translated anel published in English ( 2 P 
and had the revenue law’s of the country carefully com- 
piled and published - 5 ) After ascertaining the laws, as 
much as they could, they left them unaltered, unless any 
portion of those law’s, w’as found to be such as could not be 
administered by the seiw’ants ^>f the Coni|>any. For the 
better instruction of the junior civil servants in the laws, 


usages and customs of the people of the country the authtj- 
rities had to take steps for ascertaining the laws of the Recuilntlon IX of 
country. Thus in the ])reamble of Regulation IX of iSoo 1 n*ain!»k. 
(establishing the Fort William College) w’e find the follow- 
ing passage ^AVliereas it hath pleased tlie Divine Providence 
to favour the counsels and arms of Great Britain in India 


W’ith a continued course of ])rosperitv and glory . 
and W’hereas the sacred duty, true interests, lK>iiour and 
policy of the British nation, reciuire that efTcctiial provi- 
sion should be made, at all time.s for the g<M )(1 government 
of the British Empire in India, and for the prosperity and 
hapi'incss of the people inhabiting the same ; and man\’ 
wise and salutary regulations have accordingly been enact- 
ed from time to time, by the Governor-General in Council, 
wath the bcncTolent intent and piirt^osc of administering to 
the said people their oi.en luicSf usages a nd customs in the 

riPPIann^oi?TTl 7 M?ylK^ YolTl. p. Ft 

(2) Halhed^ Gentoo Code, Hainiltnii s IJedaya, ^ 

(3) See the Insfuiciians fo the Supem^o)^ gi\eti 111 i7hi) Sc‘e 

Coltbrooke’'^ Diiicst p 174 
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mild and benignant spirit of the British constitution, and 
whereas it is indispensably necessaiy^, with a view to secure 
the due execution and administration of the said wise. . . 
regulations .... . The Most Noble Richard Marquis 

Wellesley .. . Governor-General in Council, deeming 

the establishment of such an institution, and system of 
discipline, education and study, to be requisite ^for the 
good government and stability of the British Empire in 
India, His Lordship in Council hath therefore enacted as 
follows ” 

Thus we find that even in India the unconscious thought 
of the average inhabitant of the country, represented by the 
laws and customs of the country influenced the making and 
moulding of laws. True, it was the constructive intellect 
of the Anglo-Indian legislators (who did not think it wise 
to do away with the indigenous laws of the country and to 
introduce the rules of English law indiscriminately) and not 
that of the people of the country, that framed the early 
Anglo-Indian Codes, yet the making and moulding of these 
codes were the result of the joint-action of the constructive 
intellect of the Anglo-Indian legislators and the uncons- 
cious thought of the average inhabitants of this country, as 
lepresented by their laws and customs. The tw^o guiding prin- 
ciples mentioned above do still exercise great influence over 
the legislative activity of the Government of the country. 

Now, in this lecture I shall first of all shew how" the 
condition of people influenced the Regulation Codes re- 
lating to the constitution of civil and revenue courts, and 
in doing so I shall shortly trace the origin and development 
of these courts and show how^ their constitution was changed 
from time to time. Secondly I shall show how the condition 
of the people at the end of the eighteenth century affected 
the penal law, especially its provisions against dacoity. 
Thirdly I shall show how it has become necessary to have 
local and special codes and to save the usages and customs 
of the people in modern i\nglo-Indian Codes. 

In 1765 when the Dewannee authority w^as granted to 
the East India Company by the Moghul Emperor, the dis- 
tricts of Burdwan, ^Midnapur, Chittagong and Tw^enty- 
fonr Pargannahs were already under the management of the 
servants of the Company At that time it was not thought 
advisable to vest the immediate administration of the reve- 
nue or of civil and criminal justice, in the European officers 
of the Company and so a Nath or Deputy Dew^an resident at 
IMurshidahad, under the control of the European Resident 
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there, and a Xaib or Depul}' Dc\\'an for Heliar undei the cun- Lec IIL 
tn>l of the Eiirr>peaii Chief at Patna nere ap|ioiiitefl to 
collect the rc’^xiiue, without niakiiicr any chmi^L in the hor- 
nier bteiii of collection Thi.s -^y^lcm lasted till 1760 
when Siipcriiborb were apj.ointed tr> siipeniitciid, in sub- Su|^ir\Hfa'n 
in'(linati<sii to the Resident, the iiatne officers tiiiployed 
throiic^lioiit the country in collcctnii? the revenue and ad- 
niiiiibtcrlittC justice In 1771 the Xaib Dewans at Murshida- 
bacl and Patna were remo\cd and the Supervisrjrs were 
styled “Collectors^’ In 1772 accordini? to the provisions of 
the Plan of Warren Hastings, Moffusil Pca'annce AdaiXut^ 
or provincial courts of civil jurisdiction under the siiperiii- 
Uiidence of the Collectors nere established in each district. 

A vSiidder Dewanny Ada whit was also established at the ‘-aiiie 
time, under the superintendence of three more member^ 
of the Council, to hear appeals from the Provincial Courts, 

in causes exceedince 500 rupees In 1774 an alteration to<ik 

. ^ ^ y I . , Cnlletlor'' 

])lacc in the conblitution of the im-fTiisil Dc'cCunCL Adahiuis, 

by the recall of the Collectors, and app<dntmeiit of Provin- 
cial Councils for the divisions of Calcutta, Burdwan, Dacca, 

^Murshidabad, Dinajpur and Patna. The administration 
civil justice was vested in the Council at larpre, but exercised 
by one of the members in rotation. This ])lan continiied in 
force till the 2Slh March, 1780, when the Governor-General 
and Council resolved, that, for the more effectual and re- 
gular administration of justice, district courts of Dewanec 
Adaiidtit should be established in the fixed divisions above- Deik'anncc 
named, to be independent of the Provincial Ccuincil and Adaidul. 
to take cogni7ance of all claims of inheritance to /eniindaries, 
talookdaries, or other real property and all matters of per- 
eoiial property But the Pnndncial Councils were to try 
and decide all causes having relation to the public revenue, 
as well as all demands of landlords and farmers or their 
under-tenants, for arrears of rent, and all complaints from 
ryotb and tenants of every description, for irregular and un- 
due exactions of rent or revenue In the year 17S7 it was ^ • . u t' 

solved that with the exception of the three courts established ly^gerbLcairi^^ 
in ]Mnrshida!)ad, Patna and Dacca f which were to continue the ‘Collectors, 
independent of any collectorsliip for the decision of civil 
causes arising within the limits of those cities'^ the office 
of the judge of the several Moffusil courts, should be held by 
the person who had the charge of the revenue. A revised judicial 
Code of Judicial Regulation (in 9^ Sections! adapted to this Regalation. 
change of system, and dated the 27th June, 17S7 was at the 
same time printed and published. 
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The reabon given for re-invebtiiig the Collectors with 
the biiperintendencc of courts of Moffusil Dcwannee Adaic- 
luts (a system which had been discontinued in 17S0 'Tor 
the more regular administration of justice in the country 
civil courts of these provinces’’) was "the greater simpli- 
city, energy, justice, and economy, expected to be the result 
of the measure ” The following objections had also been 
.stated, against the system established in 17S0 and 1781, by 
vSir John Shore (Lord Teigninouth) (i) v/c , "People accus- 
tomed to a despotic authority should look to one master 
It IS impossible to draw a line betn eon the revenue 
and judicial departments in such a manner as to 
prevent their clashing ; and in this case, either the 
revenue must suffer, or the administration of justice must 
be suspended The present Regulations define the objects 
of the two jurisdictions with clearness and precision ; yet 
they continually clash in practice . complaints are so blend- 
ed, that it is often impossible to determine to Avhich tribunal 
they belong and that there has not been more confusion 
than has actually happened, is owing to the discretion of 
those who have been entrusted with the administration of 
justice. It ma3" be possible, in the course of time, to induce 
the natives to pay their rents with regulant.v, and without 
compulsion, but this is not the case at present. If any 
force is offered, a complaint is made in a Court of Justice, 
and whether true or false, a temporary protection is given 
to the complainant, who is released from the demands upon 
him ; to realize them afterwards is no easy matter. In all 
demands for revenues, or in summonses to cause the 
attendance of parties at the AdaiAiits, peons are employed, 
and very often the peons of the two tribunals meet at the 
house of the same man, w^here the property of his person 
IS contested, and he is obliged to pay both parties ” 

In commenting on these remarks Harington says (2) 
"But admitting that a system, resting in the hands of one 
person the powers of Judge and ]\Iagistrate, and the autho- 
rity necessarily entrusted to the officers employed in the 
collection of the public revenue, may be more simple ...... 

than a system which divides these powers between distinct 


(1) Sir John Shore’s ''Remarks on the mode of adminfsfering 
justice io the natives in Bengal, ond in the coUeciion of the 
revenues'' delivered to Sir J Maepherson m January, 1782, and 
recorded by the latter on the Bengal Revenue Consultation of a^tli 
May, 1785' It appears from Sir J Macphersoii’s minute, recorded 
at the same time that those remarks were written for his personal 
information. See Harington’s Analysis Vol. I. p. 34 

(2) Harington’s Analysis Vol. I. 35, 56. 


pefboiib and authorities ; it is manifestly too extensive a III. 
trust ; and if higher degree of justice be ruidered, in any 
instance, ]jy an administration of the former systeni, it 
must proceed from the pcrscmal character and qualifications 
of the individuals employed to administer it These, hu' 
a time, niiglil check the natural tendency of such an acciiinii- 
lation of p<i\ver tf) the abuse of it ; but could not be relied 
upon, as a fixed principle, to support any permanent sys- 
tem of justice . .. Xor was this the only objection to 

the union of the functions of Judge and Magistrate with 
those of the Collector In the latter capacity his measures 
and conduct were continually open to inspection. The 
monthly reports made by him of the state of his collection 
drew the constant attention of the Board of Revenue, and 
of Government, to his success or failure in realizing the 
public dues ; and commendation or censure was the fre- 
quent result ; whilst at the same time his diligence or 
neglect in the decision of causes ; wherein the Government 
had no immediate interest, w^as seldom brought into public 
notice ; and w^hen observed the mill tipi icit}’ of duties he 
had to perform might be a real plea rd justification f<ir any 
delay in the administration of justice Under these circums- 
tances, it was natural and unavoidable, that the collection of 
the revenue, on which the Collector’s credit and promotion 
in service might depend, should be considered his primary 
duty ; and that his duties as Judge and ^Magistrate should 
be regarded as subordinate. . . The making of all 

complaints of exaction or oppression, in the collection of 
the revenue and land rents, exclusively cognizable by the 
Collector of the revenue, must also in frequent instances, 
have stopped the course of justice ; and in others, have 
subjected the Collector’s judgment, however just, to suspi- 
cion of its impartiality from the known interest he had in 
realizing the revenue under his charge ; and cmiscqucntly 
in supporting the landholders and farmers, from whom it 
was to be received, in the enforcement of their demands 
upon their under-renters and tenants.” 

The best answer to the remark of Lord Teigmnoiith 
that people long accustomed to a despotic authority should 
look to one master, was given by Lord Cornwallis. In 
proposing the separation of the functions of Judge and Col- 
lector, Lord Cornwallis remarked ‘‘The proposed arrange- 
ments only aim at insuring a general obedience to the regu- 
lations, wdiich we may institute ; and at the same time im- 
pose some check upon ourselves against passing such as may 
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uilinialel.v prove detrimental to our own interests, as well 
as the prosperity of the country. The natives lia\^e been 
accustomed to despotic rule from time immemorial, and 
are well-acquainted with the miseries of their own tyrannic 
administrations When they have experienced the bless- 
ings of good government there can be no doubt to which 
of the two they will give the preference We may therefore 
be assured that the happiness of the people, and the pros- 
perity of the country, is the firmest basis on wdiich we can 
build our political security. When the landholders find 
themselves in the po-ssession of profitable estates ; the 
merchants and manufacturers in the enjoyment of a lucra- 
tive commerce ; and all the descriptions of people lU'otected 
in the free exercise of their religion ; both the numerous 
race of the long oppressed Hindus, and their opiiressors the 
i\Iahomedans, wall ecpially deprecate the change of a govern- 
ment under winch they have acquired, and under wdiich 
alone they can hope to enjoy, these inestimable advantages.’’ 

Impressed by these considerations, by a sense of the 
radical defects, above stated, in the constitution of the 
provincial courts of Judicature, which subsisted at the 
commencement of 1793 i the manv and powxTfnl 

leasons, moral and political, wdiich called tor such an ad- 
ministration of pistice as by securing the private rights of 
every description of persons, .should promote the public ad- 
vantage, and general prosperity of the country, JMarquis of 
Connvallis determined to vest the collection of revenue and 
adiiiinistratioii of justice, in separate officers , to abolish 
the mdl Adawliits, or revenue courts, and to withdraw^ from 
the Collectors of revenue all judicial powxTs ; transferring 
the cognizance of all causes hitherto tried by the revenue 
officers to the courts of Deu'annee Adaidui^ (i) 

Rule 3S of the Plan of 1772 laid dowm a proposition of 
criminal substantive law^ and it is in fact the precursor of the 
Indian Penal Code It runs as followes (2) — ''That, wdiercas 
the peace of this country hath, for some years past, been 
greatly disturbed by bands of dacoits, wdio not only infest 
the high roads, but often plunder w^hole villages, burning 
the houses and murdering the inhabitants ; whereas these 
abandoned out-laws have hitherto found means to elude 
every attempt which the vigilance of government hath put 
in force, for detecting and bringing such atrocious crimi- 


(i) Haringlon^s Analysis, Vol. 1 . 3S-40 Preamble of Reg II 
of 1795 

(3) Colebrooke**^ Supplement. 13, 114. I-IaringtoiPs Analysis, 
pp. 346, 347. 
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nals to justice, by the secreev of their haunts, and the wild Lec. III. 
state of the districts, which are most subject to llieir iii- 
ciirs^ioiis ; it becomes the indispensable duty of Goveriiiiient 
to try most risjorous means, since experience has proved 
every lenient and ordinary remedy t(> be incilcctiial That 
it be therefore resolved, that everx” such criminal, mi con- 
viction, shall be carried to the villas^e to which he bcloncrs, 
and be there executed, for a terror and example to others ; 
and for the further prevention of such abominable practices, Rule -5 of Han of 
that the village, of which he is an inhabitant, shall be fined ; Warftn 
according to the enormity of the crime ; and each inhabi- 
tant according to his substance ; and that the family of the 
criminal shall become the slaves of the State, and be disposed 
of, for the general benefit and convenience of the people, 
according to the discretion of the Government 

This Rule is peculiar in its form — it has a preamble, 
contains an inc(>mplete definiti(;n of datoily an.l has a 
punishment clause, pniiishnient was awarded not onlv the ^ 
criminal individually, but also to the members of his family 
and his co-villagers The criminal was executed, th^ mem- 
bers of his family became slaves of the State, and tlif)se 
who lived in the same village with the criminal were fined. 

To justify such unusual punishment the Circuit Committee 
wrote '"We have judged it necessary, to add to the Regnla- opinion of the 
tions, with respect to the Court of Phoujdariy, a proposal Circuit Committee, 
for the suppression and extirpation of Pacoiis, w^hich will 
appear to be dictated by a spirit of rigour and violence, very 
different from the caution and lenity of our other proposi- 
tions : as it in some respect involves the innocent with . 

’ . , IT, . Condition of 

the guilty We wish a milder expedient could lie suggest- people and 

ed, but we much fear that this evil has acquired a gre-at why such drastic 

degree of its strength, from the tenderness and model ation p^-oposed, 
which our Government has exercised towards these banditti, 
since it has interfered in the internal i>rotectioti of the pro- 
vinces We confess, that the means wdiicli we prop<.se, 
can in 110 wdsc be reconcilable to the spirit of our own con- 
stitution ; but till that of Bengal shall attain the same 
perfection, no conclusion can be drawn from the English 
law% that can be properly applied to the manners or state 
of this country The dacoits of Bengal are not like the 
robbers in England, individuals driven to such desperate 
courses by sudden want * they are robbers by profession, 
and even by birth ; they are formed into regular coiiimii- 
nities ; and their families subsist by the spoils which t1ie\ 
bring home to them : they arc all, therefore, alike, criminal 
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I, EC. in. wretches, who have placed themselves in a state of declar- 

ed war with Government, and arc therefore wholly excluded 
fiom every benefit of its laws. We have many instances 
of their meeting death with the greatest insensibility ; it 
loses therefore its effect as an example . but when executed 
in all the forms and terrors of law, in the midst of the neigh- 
bours and relations of the criminal ; when these are treat- 
ed as accessories to his guilt, and his famil}^ deprived of their 
liberty, and separated for ever from each other ; every 
passion, which before served as an incentive to guilt, now 
becomes subservient to the purposes of society, by turning 
them from a vocation, in which all they hold dear, beside 
life, becomes forfeited by their conviction . at the same 
time, their families instead of being lost to the community, 
are made useful members of it, by being adopted into those 
of the more civilized inhabitants The ideas of slavery, 
borrowed from our American Colonies, will make every 
modification of it appear, in the eyes of our own countrymen 
in England, a horrible evil. But it is far otherwise in this 
country, here slaves are treated as the children of the 
families to which the}" belong ; and often acquire a much 
happier state, by their slavery than they could have hoped 
for by the enjoyment of liberty ; so that, in effect the appa- 
rent rigour, thus exercised on the children of convicted 
robbers, will be no more than a change of condition, by 
which they will be no sufferers ; though it will operate as 
a warning to others, and is the only means, which w^e can 
imagine, capable of dissipating these desperate and aban- 
doned societies, which subsist on the distress of the general 
community’’ (i). 

Against this view of Wairen Hastings about slavery w^e 
Slavery as a hme the views of Sir William Jones. Sir William Jones, in 

vleUS^Sh ^ charge to the grand jury at Calcutta, in 17S5, described 

William Jones. miseries of slavery existing at that period, even in the 

metropolis of British India in the followdiig terms (2) * — “I 
am assured, from evidence which, though not all judicially 
taken, has the strongest hold on my belief, that the condi- 
tion of slaves wnthin our jurisdiction is, beyond imagina- 
tion, deplorable ; and that cruelties are daily practised on 
them, chiefly on those of the tenderest age and the weaker 
sex, which, if it would not give me pain to repeat, and you 
to hear, yet, for the honour of human nature, I should 

(i) Letter from the Committee of Circuit to the Council at Cal- 
dated 15th August, 1772. Colebrooke’s Supplement pp 13, 114 
{af See Life of Dr. John Thomas p. 19, 




forbear to particnlarize. If I except the Enc-Iish from tliih Lec. III. 
cenbiire, it is not through partial affection to my own 
coiiiitrymcii, but because iin- inforiiiation relate^ chiefly to 
people of other nations, who likewise call themseUcb Chris- 
tians. Hardly a man or a woman cxihts in a cfjriicr of tlii^ 
populous town, who hath not at least one blare child 
either purchased at a trifling:? price, or saved perhaps, from 
a death that might have been fortunate, for a life that seldom 
fails of being miserable Many cjf you, I presiime, have 
seen large boats filled with such children, coming down the 
ih^er for open sale at Calcutta , nor can you be ignorant 
that most of them w'ere stolen from their parents, or 
bought, perhaps, for a measure of rice in a time of scarcity,’' 

It was not till 1S43 that the sale of the British Indian 
subjects in execution of a decree, tLc., as slaves was 
prohibited (i). 

Thus wx^ find the condition of the rxo]»le cd the country 
infliiencingj:]ie legislators to make special prfU'isioiis of huv 
to meet particular exigencies of the time In tins connec- 
tion I shall make mention of an another Act wdiich has been 
passed to put a stop to the depredations of w'liat are 
called the Criminal Tribes of India The fact that 
the Government of India has thought it fit to jjass such 
an x\ct as the Criminal Tubes' Aci may suggest to bome Ciimnial 
people that the people of India are a particularly criminal 
people. But such a suggestion is clearly unftiiinded, as Sir 
James Stephen himself stated when introducing the First 
Criminal Tribes Bill in 1870. He said that he wxs glad that 
as far as his experience had gone, he did not think that the 
Natnx‘S of India wx*re by any means a peculiarkv criminal 
people He thought that Bombay and Calcutta might, in 
this respect, compare by no means disadvaiitageoiislv with 
Liverpool and Birmingham and he W’as informed that many 
parts of the IMoffusil produced far less crime in proportKai 
to their population than parts of England There A\ere, 
however, certain parts of India, and in particular the Xorth- 
Westeni Provinces, the Punjab and Oudh, in wdneh crime 
wais carried on in a manner altogether dissimilar to anvthing 
which was kiiowm in Europe In certain parts of the 
country there were tribes of criminals who carried on theft 
and robbery as regularly, as systematically and writh as little 
sense of criminal itv as if thev wxre following the most legiti- 
mate pursuits e g. Buriear trib(‘S of Gonda District, Meenas 


ii) Act V of 1843. 
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of Gurgaon and Shajanpur (i). vSiich was the state of things 
with which the Legislature had to deal in 1S70. The pro- 
ceedings of some of these criminal tribes had this leading 
point in common that they had during part of the year a 
fixed residence and during other parts of it they wandered 
about for criminal purposes. The remedy adopted by the 
Criminal Tribes Act of 1871 was to put the tribes under 
supervision in such a manner as to confine them to their 
houses The Act applied to all criminal tribes, whether 
the}-^ had or had not a fixed place of residence The Act 
of 1871 was amended from time to time and was finally re- 
pealed by Act III of 1911 The present Act owes its origin 
to the Police Commission who in their report pointed out 
the inadequac}" of the old Act in certain respects and made 
proposals for its improvement. The criminal tribes in India 
niav be divided roughly into three classes. In the /irsri 
place, there are tribes who though originally criminal have 
now settled down to honest occupations, although some 
sections of them and many individuals still live by crime 
e g. the ivo/z.s', BJiils, and Ram e sis. It would be unjust to 
class them as wholly criminal, yet in Poona, if you don’t 
pa.v a Ramest watchman you stand a chance of having your 
house looted Secondly, there are tribes who have settled 
abodes, and generally some ostensible occupation, but who 
periodically proceed on raids, often at a great distance from 
their homes, and live solely on their ill-gotten gains. 
Thirdly, there are the vagrant gipsy-like classes who roam 
over a great extent of country and commit depredations 
whenever opportunity offers They are here to-day and gone 
tomorrow In Northern India they are the terror of 
the countryside. It is obvious that there must be differ- 
ent methods of dealing with these different classes 
The present Act (III of 1911) provides a means of deal- 
ing with the special circumstances of each case. The 
first step under this Act is to notify a tribe, gang or class 
of persons as a criminal tribe. Thereafter the members of 
that tribe may be required to register themselves to allow 
their finger piints to be taken and to report absence and 
changes of residence. Provisions for registration existed 
in the old Act of 1871, although at the time that Act was 
passed the system of finger print was unknown. Then 

(i) Mr. Mavne s^onietinies Commissioner of Allahabad and 
the head of the Police of the N. W. Provinces has given a list of 
no less than 29 tribes who lived in N. W. Provinces and carried 
on criminal pursuits of various kinds. See A bsfraefs of Proceedings 
for 1870 p 422. for 1871. p. 6 s2. 
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again in the cabc of more settled tribe>s the f)ro\!bi<nis for re- Lec. III. 
gistration alone are sufficient. Where registration is insuffi- 
cient, recourse may be had to one of two courses — either to 
the restriction of the movements of the tribes within certain 
specified areas (tins provision in Act III of igii is new) — or 
to the measure of settlement of a tribe iii a place of residence 
111 this connection it should be noted that the atteiniit^ of 
the Salvation Army in the Punjab to turn the criminal 
tribes of the Punjab into peaceful inhabitants have been, as 
testified by the Government of the Punjab, very successful 
We should also notice here the most important prcAUsion of 
Act III of 1911 viz., that the validity of no notification 
under SS3, 12, 13 of the Act can be questioned in a Court 
of Justice. 

It is creed, not race nor allegiance by which men are 
divided and classified in British India. The different creeds 
have their different systems of law and different customs t^f^litleation. 
There is practically no means by ivhich these differ- 
ent creeds may coalesce into each other and separate 
they have remained so long. Existence of so manv 
different self-containing creeds with different s^'stems 
of law is a great drawback to codification. "‘The legis- 
lators of the Hindus were also their priests, and it is in 
consequence of this circumstance that the Hindu Law, at 
least that portion of it wffiich relates to inheritance, is placed 
entirely on the basis of Hindu religion. The institution 
of marriage is still regarded by the Hindus as a sacra- 
ment*’ (i) The fact of Hindu law’ being mixed up with 
Hindu religion makes the question of anv reform or change 
of Hindu law, a question of Hindu religion, with the result 
that the British Indian legislators are always unwill- 
ing to touch the personal law's of the Hindus. These re- 
marks also apply, more or less to the personal law's of the 
:^rahomc■clans Rule 23 of the Plan of Warren Ha^tiners, f 

as mentioned before, reserved their personal laws to the jjjj, nnidns jukI 
Natives of India (2) Subsequently, when the Governor- Nahoim-aans. 


{P Monuani v. Kei^y KoUtany (iSSo) 7 lA 155, 140 (1873) 

T5 B B R. 27, 28. . „ 

(2I “To a steady pursuance of this great nuixim li.e ay\eii- 
tinied toleration in matters of religion, and adoption of such onginal 
institutes of the country, as do not clash with the laws or intere^s 
of the coiiquerois) much of the success (4 the Ronjans may ne 
attriliuted, who not only allowed to their foreign subjects the tree 
exercise of their own religion, and the adniinistration of their own 
civil jurisdiction, but sometimes by a policy still more flattering, 
even naturalized such parts of the mythology of the 
were in anv respect compatible with their own system. lialnea s 
Gentoo Code. Tramlator^s Preface. IK. With a view to the same 
political advantages and observance of so striking an example that 
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Geiiei'al and Council were iiivcbted bv Parliament with the 
power of making Regulations, the provisions and exact words 
of the 23rd Rule, mentioned above, were introduced into the 
Regulation passed by the Government on the 17th April, 
17S0 (i). Section 27 of the Regulation of 17th xA-pril, 17S0 
was re-enacted in the following year in the Revised Code 
(Bengal Judicial Regulation VI of 1781 §37) with the addi- 
tion of the word ^'succession ” This provision was then 
embodied in §15 of Regulation IV of 1793, which was ex- 
tended to Benares and the Upper Provinces by §3 of Regula- 
tion Vni of 1795 and §16 of Regulation III of 1S03 of the 
Bengal Code 

The 13th Geo III c 63 (passed in 1773 establishing 
the Supreme Court at Fort William in Bengal) and the 
Charter of the vSupreine Court contained no clause specially 
denoting the law to be administered to the Indians. But §17 
of the Declaratory Act of 17S1 (aiGeo III c.70 Passed 
for explaining and defining the powers and jurisdiction of 
the vSiix^reme Court at P'ort William) enacted that, in dis- 
putes between the native inhabitants of Calcutta, "their 
inheritance and succession to lands, rents and goods, and 
all matters of contract and dealing between paity and party, 
shall be determined in the case of the ]\Iahomedaiis by the 
laws and usages of Mahoniedans, and in the case of Gentoos 
by the laws and usages of Gentoos, and where only one of 
the parties shall be Mahoniedaii or Gentoo, by the law^s and 
usages of the defendant. Section 18 of the same statute 
enacted "in order that regard should be had to the civil 
and religious usages of the said natives,. . the rights and 
authorities of fathers of families and masters of families, ac- 
cording as the same might have been exercised by the Gentoo 
ot Mahoniedan law% shall be preserved to them respectively 
wuthin their said families (2) ; nor shall any act done in 
consequence of the rule and law of caste, respecting the 
members of the said families only, be held and adjudged a 
crime, although the same may not be held justifiable by the 
law of England’^ (3). 

Halhed's Code of Gentoo Laws was compiled. See also VerelsPs 
State of Bengal Ch V and Bord Teignmontli’s “Remarks on the 
mode of administering justice to the natives of Bengal, and on the 
collection of the revenue,’* printed in the 6th Volume of “India 
Papers.” 1787 

(i) Section 27 of the Judicial Regulation of 17th April, 1780. 

(3) The Guardians and Wards Act (VIII of 1890) has changed 
the law on the subject of Guardianship and courts can deprive parents 
of their right of Guardianship if it is necessary for the welfare of the 
minor 

{3) The Indian Penal Code ha^ changed the law and makes no 
special provisions for such cases. 
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This rcsmaliuii of tliu iiativo lawb to ami .Ma- Uc, III. 

honiedaiis was extended to IMadras and Bombay by sections 
12 and 13 of the 37th Geo III c.142, i»a^std in 1707, iindtr 
which the Recorders’ Courts at those Pre.ddeiicie:^ were 
established. By 39 ^ 40 Geo III c 79 ^‘5 ami 2 Geo I\h 
c 71 §9 all powers and authonties ,c(ranled to the said Re- 
cordersCCoiirts at Madras and Bombay wtre transferred to 
the Siiiirenie Courts at those Presidejicics established ixs- 
pectively under the said statutes. Thus we see that thoinrh 
the actual administration of the country was taken up b,v the 
East India Company, the social fabric W'as very little dis- 
turbed, the land customs and the rules of inlieritaiice 
were respected and the minor officers, with whom cliielly the 
peasantry came in contact, continued to be the natives of 
the country At the present time the Charters of the fliuh Charts rs nf the 

Courts (i) and the Civil Cmirts Acts (2) ha\e ahf> reserved Bteh CourW 
1 • 1 . i -r-r. ^ ^ ^ CuiiCuiirm Aetir.- 

their own la^vs to the Hindus, Alahomedaiis and Binhlliisls 

in British India ^ 

In the Presidency vSmall Cause Courts all questions 
other than questions relating tr> procedure or practice, which 
arise in suits or other proceedings, are dealt A\ith and de- 
termined according to the law for the time being admiiub- 
tered by the High Court in the exercise of its ordinary origin- 
al civil jurisdiction (3). 

The social, moral and material condition of the ])eople of 
India is so dffierent in different parts of the country tint 
it is sometimes necessary to restrict the application of the 
Anglo-Indian Codes 

Such restriction may be either (I) po^oual i.e. making 
the provisions of some of these codes applicable only to a 


Uf Calcutta High Court. Clause 19 of the Letter^ Patent , 
Clause 18 of the Letters Patent of 1862 and 21 Beo. Ill c 70 ^17- 

Bombay and Madras. Clause 19 of the Letters jj^ateiii of i8t)5 . 
Clause iS of the Letters I^attent of 1802 ; 4*.(jeo Rb c 71 §9 , 39 

and 40 Geo. Ill c 79 §5 , 37 Geo III. c ip 13- 

^ (2) The Bengal, United Provinces and Assam Civil Contis Act 

(XII of 18S7) §37: 

Madias Civil Courts Act. (Ill of 1S73) J5i6. 

Bombay Regulation IV of 1827 §26. This section has b.^en 
declared, by the Late§f Local Extent Act (XV of 1874) §3 and by 
Notification under the Schedule Districts Act (XIV of 1871) to be in 
force in the whole of the Bombay Presidency and the districts of 
Thar and Parkar and the Upper Sindh Frontier. 

The Punkah Latos Act (IV of 1872) §5. 

The N. B8 Ffonticr Pwmnccs Laxe and Justice Regulation 
(Reg VII of 1901). 

Burma Laws Act (Kill of 189S) §13. 

(3I The Presidency Small Cause Court Act (XV of 1882) §16 
See Lectures on ProgrCvSs of Codification, Contract. Madhub v. 
Rajeoomar (1874) H B.L.R. 76, 84. 
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Ii8 

certain clabb of people or {II ) local i e a code may be appli- 
cable only in a certain particular localit^v As examples of 
lestricted personal application of the Anglo-Indian Codes 
we have, amongst other cases (A) The Indian Succession 
Act, which is applicable onlv to (zi Europeans by birth cr 
de::cent domiciled in British India (ii) The East Indians 
ini] Jews Except in Aden where they have been exempted 
by Notification under §^32. {The Gazette of India, 1SS6, 
p 707.) (zv) Armenians (v) Parsees So far as testa- 
mentary succession is concerned Act XXI of 1865 re- 
gulates intestate succession amongst the Parsees. (vi) The 
Indian Christians and their descendants By Act VII of 
1901 the Indian Christians had been exempted from §§190 
and 239 of the Succession Act These two sections have not 
been incorporated either in the Probate and Administration 
Act or in the Hindu Wills iVet (rzz) Natives of India other 
than those comprised in the terms ^Tlindu, IMahomedan and 
Buddhist’’ and not excluded under §332 of the x^ct. The 
Brahraos and Sikhs (2) arc governed by Hindu law of 

succession It has been held by their Lordships of the Privy 
Council (31 that a Hindu does not cease to be such within 
the meaning of the vSuccession i\ct §331 and Probate and 
x^dministration Act § 2 by becoming a member ot the Brahmo 
Soniaj or by occasional lapses from orthodox Plindu practice, 
so long as he is not otherwise separated from the religious 
communion in w^hich he was born, {viu) All Europeans 
in India, not having an Indian domicile so far as succession 
to immovable property is concerned. The Indian Succession 
x\ct is inapplicable to Hindus and Mahomedans except those 
provisions which have been incorporated in the Probate and 
Administration i\ct and the Hindu Wills Act The title 
'^Thc Indian vSuccession Act” is really a misnomer Under 
Section 332 of the Succession Act the Governor-General (jf 
India in Council have exempted the following from the 
operation of this Act * — 

(a) The Khasias and vSyntengs in Assam, as having 
special laws of inheritance incompatible with the provisions 
of this Act. The Gazette of India, 1877, p 512. 

(b) The Indian Christians in the Province of Coorg 
retrospectively from the i6th March, 1865. T/ze Gazette of 
India, July 25, 1868, p. 1094. 

(1) Kusum Kumari v, Saiyaranjan (1903) 30 C99Q. 

(3) Rani Bhagwan v, Jogendra (1903) 30 I.A. 249. s c.31 
C.ii, 3T. 

(3) Rani Bhagwan v Jogendra. (1903) 30 I.A. 249. 
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(c) The Jews in Aden, as being governed by Tevitical 
Ians. The Gazette of India, iSS6, p. 707. 

The Tnistecs Act (XXVII of i<S66. Based niaiiily on 
13 & 14 Vic. C .60 and 15 & 16 Vic. c 551 This Act was 
passed to consolidate and amend the Ians relating to the 
coiivcwaiice and transfer of movable and iniiiiovable 7>rop«^^rty 
in British India vested in the mortgagees and trustees, in 
ca<€^ to Tchich Engh.sh laze is applicable 

The Trustees and Moitgagccs Pou'cjs ^Ici fXXVIII of 
1866 based on 22 and 23 Vic. c.35 and 23 and 24 Vic c 145 
which has been repealed b\’ 44 and 45 \hc. c.41 ^^^^d 

45 and 46 Vic. c 38 §64) This Act was passed to ^ive to 
trustees, mortgagees and others, in cases to uhicli Hnglidi 
law is applicable, certain powers commonly inserted in settle- 
ments, mortgages and wills and to amend the lav of prrjpertjr 
and relieve trustees In the matter of Indenture of XU- 
money Dcy Saikai (ij it has been held that this Act is 
applicable to a trust which has been created in form valid 
under the English law, and in which the trustee and the 
cestui que triizt were all Hindus, if such trust docs not 
violate the provisions of Hindu Law. But this case has been 
dissented from in subsequent cases 

Married WomenX Properly .let (TIT of 1S74) is not 
applicable to any married woman who at the time of her 
marriage professed the Hindu, IMahomedan, Buddhist, 
Sikh or Jaina religion, or whose husband, at the time of such 
marriage, professed any of those religions. The Governor- 
General in Council may by order exempt from the operation 
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Act. 


of all or any of the provisions of this Act, the members of 
any race, sect or tribe to whom he may consider it impossible 
or inexpedient to apply snch provisions 

The provisions of the Indian Divorce Act (IV of iS6q) ,'if j The Indian 
did not anthorize any court to grant any relief under this 
Act except in cases where the petitioner professed the Chris- -x <.{ igu. 
tian religion and resided in India at the time of presenting 
the petition. But the Divorce Act of iS6q as amended by Act 
X of 1912 authorizes the courts to grant relief under the 
Act not only in cases whore the petitioner professes the 
Christian religion but also in cases where the parties to a 
marriage professed the Christian religion at the time of the 
occurrence of the facts on which the claim to relief is 
founded. 

Now, let us deal with the subject of re.strictcd local appli- 
cation of laws. The Provincial Codes contain the laws appli- 


(l) flQod Q c W N. 79. 
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(A) Easements 
Act. 


(B) Trusts Act 


(C) Transfer of 
Property Act. 
(lY of 1882). 


cable only to specified areas, passed either by iae local 
legislature or the I^egislative Council of the Goveriior-Gene- 
lal of India. Besides the Acts of the different Local Legis- 
lative Councils there are certain Acts of the Goveriior- 
GeneraFs Legislative Council v'hich apph" only to certain 
specified areas. 

The Indian EasemenU Act (V of 1SS2) applied only 
to the territories respectively administered by the Governor 
of ]\Iadras in Council and the Chief Commissioners of 
the Central Provinces and Coorg, but in 1891 this Act was 
extended to the territories respectively administered by the 
Governor of Bombaj^ in Council, the Lieutenant-Governor 
of K. W. Provinces and the Chief Commissioner of Oudh 
(now the United Provinces of Agra and Oudh) 

The Indian Trusts Act originally applied to territories 
respectively administered by the Governor of Madras in 
Council, the Lieutenant-Governors of the N. W. Provinces 
(now the United Provinces of Agra and Oudh), and the 
Punjab, the Chief Commissioners of Oudh, the Central Pro- 
\inces, Coorg and Assam. But subsequently it has been 
extended (i) to the whole of the Bombay Presidency, includ- 
ing the Scheduled Districts (i). 

(11) To the area included within the limits of Rangoon 
Town as from time to time defined for the purpose of the 
Lower Burma Courts Act, 1900 (IV of iqoo) (2) 

When the Transfer of Pwperty Act was passed in 18S2 
it applied to the whole of British India except the territories 
lespectively administered by the Governor of Bombay in 
Council, the Lieutenant-Governor of the Punjab and the 
Chief Commissioner of British Burma. But subsequently 
it has been extended (i) to the whole of the territories, 
other than the Scheduled Districts, under the administration 
of the Government of Bombay (s). 

(ii) To the area included within the limits of Rangoon 
Town as from time to time defined for the purposes of the 
Lower Burma Courts Act, 1900, and within the Muni- 
cipalities of jMotilmein, Bassein and Akyab (4). We should 
also notice here that mortgages by delivery to the creditor 
or his agent of documents of title to immovable property 
can be created only in the towns of Calcutta, Madras, 


(1) Bombay Gazette (1891) Pt I. p. 743. Notification No 4S02. 

(2) Burma Gazette, (1904). Pt. I p. 628. 

(3) Bombay Gazette (1892). Pt. I. p. 1071. 

(4) Burma Gazette (1904). Pt I 628, 684. 



Bombay, Karachi, Rangoon, Moulinein, Bassein and Rec. III. 

Akyab (i). 

There are two important Acts relating to the local Scheduled 

extent of the Indian Acts, viz. — The Scheduled Di^irici^ Di-trkt- Art. 
Act (XIV of 1874) and Lazes Local Extent Act IXV cf 
1S74 ). The preamble of the Scheduled Dhliicis Act, 1874 
runs as follows: — Whereas various parts of British India 
have never been brought within, or have from time to time 
been removed from, the operation of the general Acts and 
Regulations and the jurisdiction of the ordinary courts oi 
Judicature And whereas doubts have arisen in some cases 
as to which Acts or Regulations are in force in such parts, 
and in other cases as to what are the boundaries of such 
parts . And whereas among such parts are the territories 
specified in the first schedule hereto annexed, and it is ex- 
pedient to provide readier meaiih than mnv exist for ascer- 
taining the enactments in force in such territories and the 
boundaries thereof, and for administering the law therein. * 

It is hereby enacted as follows (then follow the differ- 
ent sections of the Act). In this Act the tenii ‘hSchecluled 
Districts*^ means the territories mentiemed in the first 
vSchedule annexed to it, and from the date fixed in the reso- 
lution next hereinafter mentioned, it shall also include any 
other territory to which the Secretary" of State for India, 
by resolution in Council, may declare the provisions of the 
33rd of \'ic. c 3 §i to be applicable (2) vSjction 3 deals 
with the notification of enactments in force in the Scheduled 
Districts (3). 

The Lazes Local Extent Act, 1S74 was passed (il phe Laws beed 
to declare the local extent of certain Acts passed by the Kxnnt Act. 
Covernor-General of India in Council, the lyCgisLitive 
Council of India and the Council of the Governor-General 
of India assembled for the purpose of making Law^s and 
Regulations. 

(ii) To consolidate the law's relating to the local extent 
of certain Acts and Regulations in the Presidencies of Fort 
vSt. George and Bombay, and in the Lowxt and the Xorth- 
Western Provinces of the Presidency of Fort William in 
Bengal. 

The first Schedule annexed to this Act contains the Acts 
fi) Ttansfer of Pioperiy Jtf, §59. 

(2) For the of such territories see Ap B Vntcat>clcLi General 
Acts of the Governor-General in Council, 4th Ed. Vol IL pp 454, 4^5. 

(3) For such notifications see Ap. A. The Vnrepcaled Gcneial 
Act<i of the Goveinor-Gcncral oj India in Coumil Vol. II pp 451- 
453, |th FM. 



122 


Lec. III. 

Reg III of 1S77. 
Reg. I. of 1S91. 
Reg IX of 1874. 

Reg. I of i8qo. 
Act XIII of 1S9S. 

Act XX of 1875. 
Reg. V of 1S96 
Reg I of 1S95. 

Act XVIII of 1S76 


in force throughout the whole of British India, except the 
Scheduled Districts. 

The first Schedule attached to the Scheduled Disiiicts 
Act ( XIV of 1874 ) contains the names of the scheduled 
districts of the different Provinces of British India (i) 

Ajmere Laics Regulation (Reg. III. of 1S77) §3 refers 
to the Regulations etc. in force in Ajmere and Merwara (2). 

Aiigul District Regulation (Reg. I of 1894) §3 refers 
to the laws in force in the District of Angul (3). 

Arakan Hill District Laics Regulation ( IX of 1S74 ) 
§3 refers to the Acts and Regulations in force in the Hill 
district of Arakan (4) 

The Biitish Behichistan Laws Regulaiion §3 refers 
to the laws in force in British Behichistan (5) 

Burma Laws Act §4 refers to the Regulations of the 
Bengal Code and the Acts of the Governor-General in Coun- 
cil in force in Burma (6). 

The Cental Piovinces Laws Act ^1, refers to the enact- 
ments in force in the Central Provinces (7). 

Chin Hills Regulation, 1S96, §3 declares the laws appli- 
cable to Chin Hills (8U 

Kachin Hill Tribes Regulation of 1895, §3 refers to the 
laws applicable to the Hill tribes in Kachin Hill tracts (9) . 

Oudh Laws Act, Pt. II, deals with the general laws ad- 
ministered in Oudh (10). 


U) 

Sch I Pt I Scheduled Districts 

, IMadras 


„ Pt II. 

Do. 

Bombay. 


,, Ptlll. 

Do. 

Bengal 


„ Pt IV 

Do. 

The United Provinces 


„ Pt. V 

Do. 

The Punjab. 


„ Pt VI. 

Do. 

The Central Pro\inces. 


„ Pt.VII 

Do. 

The Chief Commissioner 




of Coorg. 


„ Pt. VIII 

Do 

The Chief Commissioner 




Andaman & Kicober 




Islands 


„ Pt. IX 

Do. 

The Chief Commissioner 




of Ajmere & Mer\’^ara 


„ Pt, X. 

Do. 

The Chief Conimissioner 




of Assam 


„ ptxr 

Do. 

The Hill Tracts of Arakan. 


„ PtXII. 

Do. 

The Pargana of Manpur. 

(2) 

Ajmere Code. 3rd Kd. p. 704. 


f 3 ) 

Bengal Code. 3rd I^d. Vol. I, p 

257 * 

(4) 

Reg. rx of 1874. 

Burma Code. 4th Bd. p 200. 

(5) 

Reg I of 1890 §3. BeJuchistan Code, (1900 Bd.) p 60. 

(6) 

ActXIII of 1898. 

Burma Code 4th Bd. p 129 

(7) 

Act XX of 1875. 

The Central Provinces Code. 3rd Bd. p. 61. 

( 8 ) 

Reg. V of 1896. Burma Code. 4th Bd. p. 285. 

( 9 ) 

Reg. I of iSp';. 

Burma Code. 4th Bd p. 

(lO) 

198 

Act XVin of 1876. The United Provinces Code. 4th lid. 
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The Punjab Laics Act § §3, 39 refer to the Acts and Re- Lec. III. 
giilations in force in the Punjab (ij. Act IV of 

Sonihal Parganas Settlement Reg^ilaiiov of 1S72, §3 Reg. nr of 1S72 
refers to the enactments in force in the Sonthal Parganas (aj. 

Difference in the condition of people of British India has 
made the saving of local laws and usages necessary. Thus and special 
if we take the most important Anglo-Indian Code, the iaws ti customs. 
Indian Penal CodCj we find that the legislature in the pre- 
amble of the Code, declared that the\" were about to pass 
a general Penal Code, and if the preamble and § 2 had stood 
alone the effect of §2 would have been to repeal, by implica- 
tion at least, all then existing penal enactments ; but such 
repeal by implication had been prevented by §5 ; the reason 
for introducing that section being that though the Code 
was intended to be a general one, it was not thought de- 
sirable to make it exhaustive, and hence offences defined b.v 
local and special laws were left out of the Code and merely 
declared to be punishable as theretofore (3) Section 5 of * 
the Penal Code acts as a saving clause 

The principle on which Chapter XV of the Indian 
Penal Code has been framed is a irrinciplc on which it would xv and Religion 
be desirable that all governments should act and from which people, 

the British Government in India cannot depart without risk- 
ing the dissolution of society. There is no country in which 
the Government has so much to apprehend from religious 
excitement among the people. Under the Government of 
India “are placed millions of IVIahomedans, of differing 
sects, but all strongly attached to the fundamental articles 
of the IMahomedan creed, and tens of millions of Hindus, 
strongly attached to doctrines and rites which Christians 
and IMahomedans join in reprobating. Such a state of 
things is pregnant with dangers which can only be averted 
by a firm adherence to the true principles of toleration. 

On those principles the British Government has hitherto 
acted with eminent judgment, and with no less eminent suc- 
cess.” On those principles, this part of the Penal Code has 
been framed “We have provided” say the framers of the 
Indian Penal Code “a punishment of great severity for the 
intentional destroying or defiling of places of worship, or of 
objects held sacred to any class of pers ons. No offence 

(i) Act IV of 1S72 The Pimjati Code. 3rd Ed. p 63. 

( 3 ) Reg. in of 1S72 and Reg V of 1903 Par canas 

Justice Regulation f Civil and Criminal), Bengal Codc^ jra Ed. i oh i. 

PP- 393, 325. 333 

(3) Madras High Court Rulings. 3 Mad. H.C.R Ap, XI, X\II, 

xxir 
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ill the whole Code ib so likely to lead to tiiiiiult, to sanguin- 
ary outrage, and even to armed insurrection The slaughter 
of a cow in a sacred place at Benares in 1809 caused violent 
tumult, attended with considerable loss of life The pollu- 
tion of a inosqne at Bangalore was attended with conse- 
quences still more lamentable and alarming We have 
therefore empowered the courts in cases of this description, 
to pass a very severe sentence on the offender’’ (i) In 
spite of these rigorous provisions religious fanaticism some- 
times dares up in British India with consequent loss of life 
and property, and it is certain that if these provisions Avere 
not so severe things would have been still worse This 
chapter as originally drafted contained clauses rendering 
punishable the intentional depriving of a Hindu of his caste 
by assault or by deception (2) but they were afterwards 
struck out, as the remedy by civil suit was considered suffi- 
cient This Chapter also contained a Clause (3) intended to 
prevent such practices as Dhu)na and Tiaga That Clause 
is now ^508 of the Indian Penal Code (4) 

In the next place we should notice the exception to §292 
of the Indian Penal Code. This section makes the sale, 
exhibition to public view of obscene books, paintings, 
representation or figures &c criminal, and would have in- 
cluded religious sculptures, paintings and engravings if there 
was no exception to the rule contained in this section The 
exception to this section saves such books etc. The reason 
why religious books are not included within this section 
is that the tendency of religious publication is not to 
deprave or corrupt the morals of people, and therefore, a re- 
ligious work is not obscene within the meaning of section 
292. But if the objectionable passages contained in a re- 
ligious book are extracted and printed separately, and such 
passages deal with matters which are to be judged b\^ the 
standard of human conduct, for instance, where they relate 
to immoral acts of human beings, and the tendency of such 
publication is to deprave and corrupt those Avhose minds are 
open to immoral influences, such publication may not be 
justified on the ground that the passages formed part of a 
religious book (5) 

fi) See Xote J. attached to the first Draft I’eual Code bv the 
I St. Indian Law Commission. 

(2) Clauses 284-2S6 of the First Draft Indian Penal Code 

(5) Clause 2S3 of the First Draft Indian Penal Code. 

(4) These practices were punishable bv Peiicf. XXI of 

1795 and Reg. VII of 1S20 and Bom Reg. XIV of 1827. 

(5) Kherode v. Emp (1911) 39C 377, 3S9. 


In incorporating chapter XX into the Indian Penal 
Code, the Anglo-Indian legislators were not influenced by 
the condition of the native societies only, but also by that 
of the European communities ‘'As this part of the law'' 
says Lord Macaulay (i] “in winch the English inhabitants 
of India are peculiarly interested, and which we ha\e framed 
oil principles widely different from those on vliich the 
English law on the same subject is framed, we think 
it necessary to offer some explanation The act which in 
the English Law is designated as bigamy is always an 
immoral act. But it may be one of the most serious crimes 
that can be committed. It may be attended with circums- 
tances which may excuse though they cannot justify it 

“The married man who, by passing himself off as un- 
married, induces a modest woman to become, as she thinks, 
his wife, but in reality his concubine, and the mother of 
an illegitimate issue, is guilty of one of the most cruel frauds 
that can be conceived Such a man we would punish with 
exemplary severity 

“But suppose that a person arrives from England, and 
pays attentions to one of his countrywomen at Calcutta. She 
refuses to listen to him on any other terms than those of 
marriage. He candidly owns that he is already married 
She still presses him to go through the ceremony with her. 
She represents to him that if they live together without being 
mamed she shall be an outcast from society, that nobody in 
India knows that he has a wife (2), that he may very likely 
never fall in with his wife again, and that she is ready to 
take the risk The lover accordinglv agrees to go through 
the forms of marriage It cannot be disputed that there 
is an immense difference between these two cases. Indeed, 
in the second case the man can hardly be said to have injured 
any individual in such a manner as calls for legal punish- 
ment The only party injured is society, which has 

undoubtedly a deep interest in the sacredness of the matri- 
monial contract, and w’'hich may therefore be justified in 
punishing those who go through the forms of that contract 
for the purpose of imposing on the public. The law of 
England on the subject of bigamy appears to us to be in 

some cases too severe, and in others too lenient It 

makes no distinction between bigam\^ wdiich produces the 
most frightful suffering to individuals, and bigamy which 
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(1) See Xote O to the First Draft Indian Penal Code. 

(2) This was in 2S37. 
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produces no suffering to individuals at all. We have pro- 
ceeded on a different principle. While we admit that the 
profanation of a ceremony so important to society as that 
of marriage is a great evil, we cannot but think that evil 
immensely aggravated when the profanation is made the 
means of tricking an innocent woman into the most miserable 
of all situations We have therefore proposed that a man 
who deceives a woman into believing herself his lawful 
wife when he knows that she is not so, and induces her, 
under that persuasion, to cohabit with him, should be 

punished with great severity We also propose 

to punish every person who, with fraudulent intention, goes 
through the forms of a marriage which he knows to be in- 
valid. 

''There are reasons similar, but not exactly the same, 
for punishing a woman who deceives a man into contracting 
with her a marriage which she knows to be invalid. For 
this offence we propose a punishment which, for reasons 
too obvious to require explanation, is much less severe than 
that which we have provided for a similar deception prac- 
tised by a man on a woman ’ ’ 

This Clause of the framers of the Code (§467 of 
the ist draft) was omitted when their draft was revised 
But there is nothing in the proceedings of the Legisla- 
tive Council of India (vol. VI. i860) to show why this 
section was omitted. The Indian Penal Code also provides 
for the punishment of every person who with fraudulent in- 
tention, goes through the forms of a marriage which he 
know^s to be invalid. 

The Indian Penal Code, as originally framed did not 
contain the section dealing with the question of adultery (i). 
The framers of the original draft treated adultery merely as 
a civil matter. The condition of the people of the country 
or rather their view of the condition of the people had great 
deal to do with this view of the framers of the original draft. 
"We considered’’ says Lord ]\Iacaulay (2) "w’hether it would 
be advisable to provide a punishment for adultery, and in 
order to enable ourselves to come to a right conclusion on 
this subject we collected facts and opinions from all three 
Presidencies. The opinions differ widely. But as to the 
facts there is a remarkable agreement. 

"The following positions we consider as fully estab- 
lished: first, that the existing laws for the punishment of 


(1) Section 497 Indian Penal Code. 

(2) See Note Q to First Draft of the Indian Penal Code. 
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adultery are altogether inefficacious for the purpose of pre- 
venting injured husbands of the higher classes from taking 
the law into their own hands ; secondly, that scarcely any 
native of the higher classes ever has recourse to the courts 
of law in a case of adultery for redress against either his 
wife, or her gallant ; thirdly, that the husbands who have 
recourse in cases of adultery to the courts of law are 
generally poor men whose wives have run aw^ay, that these 
husbands seldom have any delicate feelings about the 
intrigue, but think themselves injured by the elopement, 
that they consider their wives as useful members- of their 
small households, that they generally complain not of the 
w^ound given to their affections, not of the stain on their 
honour, but of the loss of a menial w’hom they cannot 
easily replace, and that generally their principal object is 
that the woman may be sent back The fiction by which 
seduction is made the subject of an action in the English 
Courts is, it seems, the real gist of most proceedings for 
adultery in the Mofussil. The essence of the injury is con- 
sidered by the sufferer as lying in the '‘per quod servihum 
(j). Where the complainant does not ask to have his 
wife again, he generally demands to be reimbursed for the 
expenses of his marriage. 

'^These things being established it seems to ns that no 
advantage is to be expected from providing a punishment 
for adultery The population seems to be divided into tw’o 
classes — those whom neither the existing punishment nor 
any punishment which we should feel ourselves justified 
in proposing will satisfy, and those who consider the injury 
produced by adultery as one for which a pecuniary com- 
pensation will sufficiently atone. Those whose feelings of 
honour are painfully affected by the infidelity of their wives 
will not apply to the tribunals at all. Those whose feelings 
are less delicate wdll be satisfied by a pa.vment of money. 
Under such circumstances w^e think it best to treat adultery 
merely as a civil injurj^ 

'^Solne who admit that the penal law now exist- 
ing on the subject is in practice of little or no use, 
yet think that the Code ought to contain a provision 
against adultery. They think that such a provision, though 
inefficacious for the repressing of vice, would be creditable 
to the Indian Government and that by omitting such a 
provision W’'e should give a sanction to innnorality. They 

(i) “Whereby he lost the benefit of her service.’’ This is the 
allegation in an action for seduction in ^^ngland. 
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say tliat the higher classes of natives consider the existing 
penal law on the subject as far too lenient, and are unable 
to understand on what principle adulterj- is treated with 
more tenderness than forgery or perjury. 

'‘These arguments have not satisfied us that aduilert’* 
ought to be made punishable b\" law. We cannot admit 
that a Penal Code is by any means to be considered as a body 
of ethics, that the legislature ought to punish acts merely 
because those acts are immoral, or that because an act is 
not punished at all it follows that the legislature considers 
that act innocent. Many things which are not punishable 
are morally worse than many things which are punishable. 

“That some classes of the natives of India disapprove of 
the lenity with which adultery is now punished we fully 
believe, but this in our opinion is a strong argument 
against punishing adultery at all. There are only two 
courses which in our opinion can properly be followed with 
respect to this and other great immoralities. They ought to 
be punished very severely, or thev ought not to be punished 
at all ... We have no doubt that the natives would 
be far less shocked by the total silence of the penal law 
touching adultery, than by seeing an adulterer sent to 
prison for a few months while a coiner is imprisoned for 
fourteen years. Nobody proposes that adulter,y should be 
punished with a severity at all proportioned to the misery 
which it produces in cases wdiere there is a strong affection 
and a quick sensibility to family honor We apprehend 
that among the higher classes in this country nothing short 
of death would be considered as an expiation for such a 
wrong In such a state of society we think it far better that 
the law should inflict no punishment than that it should 
inflict a punishment wdiich w’^ould be regarded as absurdly 
and immorally lenient. 

“There is yet another consideration wdiich we cannot 
w^holly leave out of sight Though w^e w’cll know^ that the 
dearest interests of the human race are closely connected 
with the chastity of umnen, and the sacredness of the nup- 
tial contract, w^e -cannot but feel that there are some pecu- 
liarities in the state of society in this country which nia.y 
w’-ell lead a humane man to pause before he determines to 
punish the infidelity of wives. The condition of the women 
of this country is unhappily very different from that of the 
w^omen of England and France. They are married w^hile 
still children. They are often neglected for other wives 
while still young. They share the attentions of a husband 



with several rivals (i). To make laws for pimisliing the kEC. III. 
inconstancy of the wife while the law admits the prhilege of 
the husband to fill his zenana with women^ is a course which 
we are most reluctant to adopt. We are not so visiftiiar\' 
as to think of attacking by law an evil so deeph" rooted in 
the manners of the people of this country as polygamy. 

We leave it to the slow, but \ve trust the certain operation 
of education and of time. But wdiile it exists, uhile it 
continues to produce its never-failing effects on the happi- 
ness and respectability of women, w’e are not inclined to 
throw* into a scale already loo much depressed the additional 
weight of the penal law. It will be time enough to guard 
the matrimonial contract by penal sanctions when that 
contract becomes just, reasonable, and mutually' henc- 
ffciar’ (2). But w^hen Lord l\Iacaulay's draft w'as revised, 

Section 497 making adultery punishable was introduced 
into the Penal Code. 

Section 494 of the Indian Penal Code dealing ivith • 
bigamy, applies only to cases where the second marriage 
is void by reason of its taking xfface during the life of the 
first husband or wife. It therefore applies to a Hindu or 
:Mahomedaii female, but not to a Hindu or ^.laliomedan 
male, since though their law pemiits a plurality of wives 
it does not permit a plurality of husbands, except 
amongst the Nambudari Brahmans of ^Malabar and Nilgiri 
Todas. 

Before leaving the subject of penal law and condition 
of people we should also notice the genesis of the punish- Pirnnhnient 
ment of seven and fourteen years’ iniprisonnient In ^ 
Mahomedan Criminal Law* the punishment of loss of one or 
tw*o limbs was imposed in certain cases and this sort of 
punishment was awarded even by the judgments of English 
Judges at the end of the iSth Century when the Mahomedan 
Criminal Law was the law^ of the country But this sort of 
punishment was done aw^ay wdth soon after the early British 
Indian administrators took up the actual administration of 
the country (3). 

fi) Thh was written 1837 and things are different now The 
operation of education and of time, referred to h\ Eord ]Macaitlay 
has removed the evil to a great extent. 

(2) Note Q annexed to the ist Draft. Adultery in Hindu Daw 
is both a sin and a crime and both the adulterer and the adul tress 
are liable to punishment. Bee Sir G. D Baneriee s Hindu La^ of 
Marriage and Stridhan, 3rd Bd p. 133. 

(x) See Dec. VITI. How far codification has touched Hindu and 
Mahomedan Law, under heading IMahomedan Criminal Daw. Mnii- 
lation. 

17 
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In Benares Brahmins were exempt from capital punish- 
ment till 1S17 when that rule was abolished (i). 

Now we shall notice how the condition of people has 
affected the provisions of the Indian Contmct Act. Section i 
of that Act enacts, inte^ aha, that nothing contained in the 
Indian Contract Act shall affect any usage or custom of 
trade. The expression ‘^any usage or custom of trade” 
means a particular usage as distinguished from a general or 
universal usage. general usage inconsistent with the 
provisions of the Act, has no binding force ,* because ^'an 
universal usage cannot be set up against the general 
law” (2). vSections no, 190, 211 of the Indian Contract Act 
refer to usage or custom of trade. 

In the next place we shall notice what is the law of 
Champciiy and Maintenance in this country and how 
English law on the subject has been modified by the judi- 
ciary to suit the condition of the people of India The law 
in India on this subject is not the same as it is in England. 
The Statute of Champerty being part of the Statute law 
of England, has no effect in the T^Iofussil of India ; and the 
Courts of India do admit the validity of many transactions 
of that nature, which would not be recognised or treated 
as valid by the courts in England. At the same time the 
Indian courts do not sanction every description of main- 
tenance The true principle is that administering, as the 
judges in India are bound to administer, justice according 
to the broad principles of equity and good conscience, the 
Indian courts will consider wdiether the transaction is 
merely the acquisition of an interest in the subject of liti- 
gation bond fide entered into, or whether it is an unfair or 
illegitimate transaction got up for the purpose merely of 
spoil or of litigation disturbing the peace of families and 
carried on from a corrupt and improper motive (3). In 
India cases ma}- be easily supposed in which it would be 
in furtherance of right and justice, and necessary to resist 
oppression, that a suitor who had a just title to property, 
and no means except the property itself, should be assisted 
with funds by somebody else ; and for this reason a fair 
agreement to supply funds to carry on a suit in consi- 
deration of having a share of the property, if recovered, 
ought not to be regarded as being per se, opposed to public 


(1) See Ivec. VIII. Reg. XVII of 1817 §15. 

(2) Meyer v. Dresser (1863-4) C.J.C P 289 ; 16 C B N S 646 

Moothora v. J G.S N Coy. (1883) loC 166, 1S5. 

(3) Chedavibara v. Renga Krishna, (1874) i I. A. 241 ; 13 B ly R. 



policy. Blit agreomunts of this kind to hv carefully- 

walclicd, and when found to be extortifaiate and iiii- 
cr‘iiscioiiable, ^o as to be* inequitable a^ain^t the party, 
or to be made, not with the bona jlit object of afedsline a 
claim believed to be jusl, and of obtaining: a reahtmabL re- 
compense therefor, but for improper objects, as for the pur- 
pose of gambling in litigation, or of injuring (m oi^pressing 
others by abetting and encouraging iinrigliteoith suits, so 

to be contrary to public policy — effect ought not to be 
given to them The English laws of maintenance and 
champerty are not of force as specific laws in India. The 
English statutes on the subject were passed in early limes, 
mainly to ]>rohibit high judicial officers and offic:rJrif slate 
from oppressing the Kin£?^s subfects by maintaining suits 
or piircliasiiig rights in litigation. Xo doubt, by common 
law abo, it was an offence for these and other persons io 
act in this manner. Before the acfiuiMtion (.f India Iw the 
British Crown, these laws, so far as they niav !»e undersb od 
iu treat as a specific offence the mere jmrehase of a share of 
a property in suit in consideration of advances for carrying 
it on, without more, had become in a great degree in- 
a]>i')licable to the altered state of societv and of piroperty 
They wx*re laws of a special character, directed against 
abuses prevalent, it ma.v be, in England in early times, and 
had fallen into, at least, comparative desuetude. Ifnless 
therefore they w'ere plainly appropriate to the condition of 
things in the Presidency towns of India, it ought not t<j be 
held that they had been introduced there as s]xcific laws 
upon the general introduction of British law The con- 
dition of the Presidency iozens, inhabited hv raiions race^ 
ot people, and the legislative provision directing all matters 
of contract and dealing between party and party t() be deter- 
mined in the case of IMahoniedans and Hindus by their own 
laws and usages respectively, or where only one of the 
1 parties is a Mahomedan or Hindu by the laws and usages c>f 
the defendant, clearly show that these special law's are in- 
applicable to the Presidency towns (ib 

In the next place wc shall notice how^ Section i6 of the 
Indian Omtract Act wms originally drafted ami subsequently 
amended to suit the condition of people. 

The sufqect of agricultural indebtedness and of money 
lenders and their dealings wuth the p(Kirer and incite 
ignorant classes is ^*tiil engaging the attention of the Goverii- 

ii\ Ram Coomat v Chundcj Canto 4 I. A. 23, p, ri, p. 

Bee alsf) Bhagica! v. Deby 35C 42* >. 
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nieiit of the countr_v. Opinions differ as to the nature of the 
remedies to be adopted to meet an admitted evil, but an evil 
the magnitude of which undoubtedly differs considerably 
in diff'erent parts of India It has been urged on the 
Government that stem restrictions should be put on the 
alienation of land and the provisions of the Dckkhan Agii- 
iiiIliDists' Relief Act should be applied universally. But 
the conditions of land-tenure and of the land-holding classes 
arc so wideh^ divergent in the different provinces of this 
great Empire that legislation which would be suitable and 
beneficial in one province would be unsuitable and prejudi- 
cial in another. Then again it has been urged that the law 
of damduput (according to which interest on a loan can 
never exceed the principal) should be extended to all 
classes The Government has also been urged to re-enact 
the Usury Laws and to give the courts a discretion in all 
cases over the amount of interest to be recovered in judicial 
proceedings But after careful consideration the Gox^ern- 
ment rejected all those suggestions. The Government have 
no desire to interfere with freedom of contract where the 
parties to a contract are really free and contract with each 
other on a footing of equality Under these circumstances 
the parties can make their own contracts and arrangements 
much better than the Government can make them for 
them Before the passing of the Indian Contract Act 
Amendment Act (VI of iSgg) law sufficiently provided for 
the case of fraud ; a contract induced by fraud might be 
avoided at the instance of the party defrauded But at the 
same time the Government do not wish to interfere with the 
discretion of the parties where they are in a position to 
give a free and intelligent consent to the terms of their 
contract. If a man makes a bad bargain he minst stick to it, 
and learn wisdom for the future. But then there is an 
intermediate class of cases for which the law ought to make 
further provision There may be no fraud, but the relation 
between the parties to a contract ma\" be such as that one 
of them is practically in the power of the other, and that 
power may be used to extort unfair terms. In that case there 
is no real freedom of contract There is consent, it is true, 
but it is consent obtained by unfair pressure. To some 
extent this intermediate case was provided for by the Indian 
Contract Act as it stood before 1899, (Act VI of iSqq §2) 
when it was amended. Section 16 of the Contract Act of 
1 87 2 provided for the avoidance of contracts in certain speci- 
fied cases where undue influence had been used. But the 



* 



framers of that Act did not sue fit to emhfidy in the* *\ct the ImJ. III. 
general principle which iindcrheb the parlKtiiar cases vJiich 
tlicw specified. The original Section i6 of the Intliaii Con- 
tract Act was in fierce for more than a quarter of a century, 
and it was ffmnd wanting. Experience had shown that the 
old section had failed to meet the evil> which exinfroiiied the 
iegislatcjrs and judges It was, therefore, fcniinl necessary 
U) enlarge the powers of the courts , and in icpo the Legis- 
lature amended the section and introduced into it the iiiider- 
lyiiig principle bv providing ‘'where the relations between Contract 

the parlies to a cmitract are such that one of the parties Act -Vluf 1^99!. 
is in a position to dominate the other^ and he uses his donii- 
naiit position to impose unfair terms on the c/dier/’ ilie 
court can open up the whole transaction, and cither sxd it 
aside, or if the parties caniKh be restored to their original 
position, see that right and justice is drmc- <Jf course the 
court is to be satisfied that such relations do subsist between 
the parties as to enable one of them to dominate the will 
and consent of the other, but when that is shown, the court 
can go behind the terms of the contract and see whether the 
transaction is fair and reasonable or not. 

In amending old §ie> of the Indian Contract Act in 
the Legislature merely invested our courts with ecjuitable 
powxTs w hich have long been possessed by English Courts. 

In the exerci'-e of these powers our courts have the English 
decisions, not, of course, as binding on them, but as useful 
lights to mark f)!!! the w'ay The amending Act of 
2899 may be regarded as re'-'toring to our courts an old 
jurisdiction rather than as creating a w’holly new one 
Before the passing of Act VI (A iSyg the British Indian 
Courts were bound by the somewvhat too narroiv provisions 
of the ok! §t 6 of the Indian Contract x\ct. But before the 
passing of the Indian Contract Act 1872 they had a fiecr 
hand The time-honoured direction to Indian Courts, 
embodied in many Acts, w’as that, in all matters not pro- 
vided for by positive enactment, they w’cre to act ‘according 
to justice, e(|uity and gmu} coUvScience.’ The practical effect 
of this direction w'as that the British Indian Courts adminis- 
tered English law free from peculiarities or technicalities of 
local origin. This liberty of the courts, under certain 
limitations, has been restored by the amending Act of iSoo. 

'Referring to the subject of money-lenders and money-lend- 
ing contracts the then Law IMember (i) remarked “We 

(i) The Hon 1 »le vSir M D, Chaliner^^. The Gazette of India iSf/} 

Ft. VI. p. 12. 21, 1S99). 
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recognize that as Indian agricultural society is at present 
constituted, the money-lender is the capitalist, and an 
essential factor in it We have no desire to eliminate or un- 
duly harass the people who make loans to the agricultural 
and poorer classes It is the abuses and excesses and not 
the legitimate use of the system which we wish to curb ’’ 
The main purpose of this Act (VI of 1899) is to protect the 
weak and simple from the clutches of unscrupulous money- 
lenders. 

We shall also notice the provision of another Act wdiich 
has been passed mainly for the protection of ignorant ryots. 

The Cential Piovinces Tenancy Act (XI of 189S) has 
made radical changes in the law of transfer and acquisition 
of .Sn-rights, in the position and status of occupancy and 
ordinary tenants and in raising the condition of sub-tenants. 
Before the passing of Act XI of 1898 a proprietor who 
alienated his rights of owmership was maintained in the 
enjoyment of occupancy-rights in his home farm, but onl\^ 
if he had not expressly agreed to the transfer of the rights 
of cultivation or a court had not expressly directed such 
transfer It w’as found, as might have been expected, that 
so long as a debtor was allowed the option of contracting 
himself out of the protection which the law intended to 
afford him, the same pressure of circumstances which forced 
him to pledge or sell his land, also forced him to relinquish 
the protection To remove this evil the Legislature, by 
adopting the law on this subject, in force in the North- 
Western Provinces (now the United Provinces of iVgra and 
Oudh), refused to the owner of the option of parting wuth 
the occupancy of his ifr-land even by express agreement. 
Power to relax this prohibition has, how'ever, been given 
to the Chief Commissioner under certain specified 
circumstances (2) 

‘AVe have a population’’ said Sir C. P. Ilbert in com- 
menting on the Bengal Tenancy Bill “of some sixty 
millions, mainly deriving their means of subsistence, 
directly or indirectly, from the soil ; the great majority, 
directly as cultivators, a small minority, indirectly, as rent- 
receivers. The mutual rights of these two classes, the rent- 
receivers and the cultivators, are uncertain and obscure ; 
the machinery for ascertaining and enforcing those rights is 
insufficient and defective ; and the result is friction, which 
has taken different forms in different parts of the province ’ ’ 

(2) The Central Provinces Tenancy Act (XI of iSoS). See 
Gazette of India, Oct. 9, 1897. Pt. V. p. 136. 



To remove this misatisfactor}- btate of affairs in Bengal the 
Bengal Tenancy Act was jjassed. 

When a new and wild tcrritcjry is annexed, it becomes 
at once an integral part of British India and British Indian 
law applies to it. But a refined and elaborate system of law 
is wholly unsuitable to such terrib^ry and its population. 
To a greater or less extent the people must be left to follow 
their own customs and the introduction of English law must 
be gradual and tentative. To protide tor legislation for 
such territories 33 and 34 vie. C3 was passed, which 
authorized the Governor-General in {executive; Coiiiicii 
to make regulations for the peace and good Goveriinitnt of 
such territories in British India. This statute was the result 
(ff a despatch from the Government of India to the Secre- 
tary of State for India, dated the lolli January, 
which was drafted 'by Sir H. S. Maine (i) 

Special and local law's and usages ha\e betii saved 
by the Xegotuible Iiisiniment^ Act (^1} ; The TtanAcr of 
PiopcAy Act (SroSl ; The Indian Succession Act (J^^33i, 
332) ; The Easements Act i<S 20} ; The Tfusi^ 

Ad (§1). 

The follow'ing enactments provide that the rules of 
Hindu, {Mahomedan and Buddhist law', in cases involving 
questions regarding succession, inheritance, marriage or 
caste, or any religious institution or usage, should !>e 
followed' — Burma Laics Act (XIII of iSqSl S13 ; The 
Central IWovince^ Laics Act (XX of 1875) ^5 ; The Punjab 
/anus' Ail (IV of 1872) §5 ; The X - lib frontier Province 
Laic and Justice Regulation (Reg. \TI of iqoi) ^27 ; 
Madras Act III of 1S73 §16 ; Bom. Reg. IV of 1S27 §28 ; 
Ad XII of 18S7 §37. 

From 1772 the rules of Civil Procedure w'ere drawn up 
with special reference to the condition of peopde—tlie time of 
the sitting of the courts, compelling attendance of w itiiesses 
were the subject of special rules in the Plan of Warren 
Hastings, the Civil Procedure Regulation of Iiiipey and 
In subsequent Regulations. At the present time we find 
similar provisions in the Civil Procedure Code f\^ of 190S) 
c g. entering Zenana and arrest of judgment-debtor (2) ; 
exemption of purdanashin ladies from personal appear- 
ance (3! ; substituted service of summons (4) ; exaniina- 

i'l ) See Life of "Sir H. S Maine by Grant Buff p 3^* See aPo 

Becture V. 

(2 1 §55 Act V of ipuS. 

f3l i?i32 Act V of 1908. 

(4) Ord- v.r. 2«>. Act V of Clark v. MiiJIik iiM^) 2 M T A. 
26S. Womlroffep Chil Pracedtue Code, p 627. 
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tioii of purdana^hin ladies on commission, Indian ladies 
not exempted under §132 of the Code are allowed to re- 
main in their palkis in court while giving evidence (i). 

Existence of so many different schools of Hindu and 
Mahomedan Eaw in British India may lead some people 
to think that the work of codification in this countr}^ is an 
impossible task. But if we examine the history" of codifica- 
tion in Germany (2) and Japan we find that the state of law 
before codification in those countries was as bad, if not 
worse, as it is now in this country. 

In 1867 Japan had as many divergent laws and customs 
as existed in German^" before codification of German Eaw 
and as exists in British India at the present time. The 
written laws of some three hundred principalities were 
modified by local customs of even more restricted validity, 
and across the territorial laws and custohis there ran well- 
defined class distinction But in those countries codifica- 
tion became possible only when the people of those 
countries saw the practical evils arising from diversity of 
law and were animated by a passionate desire for national 
unity The common law of those countries were more or 
less systematized before codification But the main diffi- 
culty in this country is that there is little or no apprecia- 
tion of the practical evils arising from diversity of law. 
It was the administrators of justice in this country, who felt 
the evil effects of diversity of law and attempted to remove 
them by codification. The object of codification in British 
India has been and still is to provide a body of law for the 
government of the country so expressed that it may be 
readily understood and administered by the English and 
Indian government servants without extrinsic help fiom 
English law libraries. Codification having such an origin 
cannot go any further At the beginning of the Twentieth 
century after a century of British rule in this country, both 
the national and legal consciousness of the people have been 
roused and now this is the time, when the people are striv- 
ing for national unity, to make them understand that nation- 
al unity means unity of law and unity of law cannot be 
attained without codification. In this movement the Indian 
Universities, like the German and Japanese Universities 
should take the leading part With the scientific study of 
law, as has been introduced into the curriculum of law 


(1) See ^Vo<xiroffe^‘^ Civil Procedure Code, ist Bd. pp 
note (2). 

(2) See p, 28 note (2) also XII, D.Q R. 17 (1896), 


1052, 1054 
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study ill the Universities of Calcutta and Madras, the desire Lec. III. 
for iiiiificatioii of law is sure to grow. With the change in 
the constitution of the different Legislative Assemblies in Conclusion. 
British India, allowing seats to the representatives of the 
different commiinitiet> on the Legislative Councils, the 
danger of interference with the Hindu and I\Iahoniedan re- 
ligion has been greatly reduced . With the constitution of 
Standing Law Commissions or Committees ( i j the task of 
systematization of Common law of India by compilation of 
Digests relating to the different branches of Hindu and 
Mahomeclan law will be effected, and the noble work begun 
bv Lord Macaulay and his colleagues in the 19th may be 
completed in the 20th centimn 

The subject of codification, like any rather subject, 
has its supporters and opponents and before ]>roceeding any 
further we shall deal with wdiat the opponents of codifica- 
tion have to say on the matter and in the next lecture wa 
t-hall deal w'itli the (objections to codification. 

Bee bee. XL Infra, 



LECTURE IV 


First objection. 
Iiilierent 
nicoiiipleteiiess 
of CodCvS. 


Its remedy. 
(A.) Use of 
Defimtioiis. 


^Macaulay, 


OBJECTIONS TO CODIFICATION. HOW THEY 
HAVE BEEN :MET IN BRITISH INDIA 

It has already been mentioned that a code is a want 
developed by progressive and unscientific legislation (i), 
and that it is impossible to have a Code which shall be 
complete and self-sufficing, shall absolve from the necessity 
of researches into the case law, shall preclude the judicial 
development of law in the future and shall provide a simple 
rule applicable to every case with which the practical man 
may have to deal (2) Such being the nature of codes, it is 
sometimes said that it is of no use to have codes, or in other 
words the first objection against codification is based on 
inherent incompleteness of codes. It is said that the in- 
dividual cases which may arise in fact or practice are in- 
finite and therefore they cannot be anticipated and provided 
for by a body of general rules. 

But this objection is not applicable to codification only 
but IS equally applicable to judiciary and custom arv law. 
True, an ideal code is an impossibility ; true, no Code can 
be complete or perfect, but it may be less incomplete than 
other kinds of law and be free from the great defects found 
ill them (3). The Code may be brief, compact, systematic 
and therefore knowable as far as it goes and many devices 
may be hit upon to remove this defect. 

The defects of the French Codes, resulting from the 
absence of definition of technical terms, have been avoided 
in British India by the use of definitions and illustrations in 
the Codes. 

'Tn our definitions’’ sa\^s Eord IMacaulay (4) 'We 
have repeatedly found ourselves under the necessity of 
sacrificing neatness and perspicuity to precision, and of 
using harsh expressions because we could find no other ex- 
pressions which would convey our whole meaning, and no 
more than our whole meaning. Such definitions standing 
by themselves might repel and perplex the reader, and 

(1) Halslmry’s Laxt's of England, Vol I. Introduction CCVIII. 
CCTX. 

(2) Encyclopaedia of the Lau's of England, Vol. Ill, 2nd Fd 
P X27 

(3) Bee the Introductory pp 2 — 10. 

(4) Report of the First Law Commission to Lord Auckland 
dated the 14th October 1837 



would iicrliaps be fully coiiiprenendc'd r^rdy bv a few Ijcc. IW 
btuduitb after long applicaikm. Yet Mich rlLrliiiticnis are 
found, and miibt be found, in every s;v>tcni of wliicli 
aiiiib at accuracy. A legislator may, if he fit, irwdd 

such definitions, and by avoiding them lie will git *_ a rsim Eith- 
er and more attractive a])pcarancc to his t\(»rkmansh:p , iv 4 it 
ill that case he flinches frrmi a diit_v which he ought to ];^er- 
form, and winch somebody must perform If ihi-. necessary 
but iiiobl disagreeable work be not performed by the lawgiver 
once for all, it must be constantly pertonned in a rude ant! 
imperfect manner by etx*iy judge in the empire, and will pro- 
bablv be performed by no two judges in the same way. \Ye 
ha\e therefore thought it right md tf> shrink from the task 
of fraiiiiiig these iiiipleasing but indispensable parts fu a 
Code. And WX' hope that when each of these tlefniilioiis u 
follo\V(‘d by a collection of cases falling unrler it, and of 
eases wdiicli, thmigli at first sight they appear if; iall iiiidtr 
it, do iK)t realh fall under it, the definithm and the reasons 
w'hich led to the adoption of it wall be readily miderstood 

Another device adopted hv the Indian Law Coniiiiis- yh of 
sioners is what is some times called Macaulay s invention 
of adding aiithoritatn e illustrations to the enacting text 
of a Code’’ (i ). 

This method (d' stating the law' is the greatest specific 
advance that has been made in modern tnncr in the art, 
called by IMr, Synionds “the mechanics of law-making” (al 
“It is an instrument” says Sir F. Pollock {3) “of new cons- 
tructive power, enabling the legislator to combine the good 
points of Statute law' and case* law while avoiding almost 
all their respective drawbacks The skilled imagination c)f 
the draftsman who devises the ill list rat urns may atiticifiate 
many future cases, but it cannot be all-exhaustive A go<Kl 
Code, liow'cver, would df> this : it woiihl easily eiiabk ^me 
to discover whether a given case was really difficult f r not ” 

The illustrations do greatly facilitate the understanding 
of the law' and at the same time serve as defence of the 
law'. They make nothing law' wLich would not be law 
without them They only exhibit the law’ in full action, 
and show w'liat its effect w'ill be on the events of conimon 
life. They are never intended to suppiv any omission 111 
the written law', nor do they ever put a strain on the 
written law' They are merely instances of the practical 


fi) Pollock’s Digc<;i of the Laic of Pattnetskip 7th Htl Preface. 

(2) Encyclopaedia Bniannica. Stli Kd “Oidificatioii” 

(3) Digest of the Law at Partncr'^hip, (1877 Hd.l p IV. 
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application of the written law to the affairs of mankind fi). 

The correctness of the decision contained in any illus- 
tration is not to be questioned in the administration of the 
law. The illustrations are not mereU-^ examples of the law 
in operation, but are the law itself, showing I)}” examples 
what it IS. The statement that ''the illustrations make 
nothing law which would not be law without them’’ is 
correct if understood as merely importing that, in the 
view of the Legislature, the illustrations determine nothing 
otherwise than what without them would have been deter- 
mined by a right ax)plication of the rules to which they are 
annexed As, how^ever, much law" has been made by judi- 
cial decisions, wLich determine questions respecting the 
application of wTitten rules of law, so law may, without 
impro|)riety be said to be made by the illustrations, in the 
numerous cases in W"hich they determine points about w"hich, 
w"ithout their guidance, there w"ould be room for difference 
of opinion even among learned and able Judges It is 
chiefly in this w’ay that the illustrations, wdiile they make 
the definitions and rules more easy to be understood, also 
serve to render them more precise. The operation of judi- 
cial decisions in making law" precise is a natural process, 
and that process is adopted and improved in the use of 
illustrations (2). But it is difficult to say wdiat precise 
weight ought to be attached to illustrations. So far as they 
merely serve to explain the meaning of the section, "thev 
may often be found useful, especially amongst a class of 
judicial officers who are not very conversant with the mean- 
ing or working of the section itself’ ' (3). But illustrations 
ought never to be allowed to control the plain meaning of 
the section itself, and certainly they ought not to do so, 
when the effect would be to curtail a right which the section 
in its ordinary" sense would confer (4) . To be of real service 
to those for whose assistance the illustrations are intended, 
they ought to be pellucidly clear in their phraseology (5) 

In Nanak Ram v Mehin Lai (6) Stuart C J in dis- 
cussing the question of utility of illustrations said "But 

(1) Lord Macaulay's Leifer to Lojd Auckland dated the 14th 
October 1837. 

(2) Report of Lord Rornilly to H M Queen Victoria dated 
23rd June 1863, published in the Gazette of India, ExUaordlnary. 
July I, 1864 pp 53, 54. 

(3) KoyJash v Sonatnn (1881) 7C, 132, 135 per Garth C. J. 

(4) Koylash v Sonatnn, (1881) 7C 132, 135. Nanak Ram v. 
Mehin Lai, (1877) lA- 4^7> 495* KamalamnmJ v. 'Peeui, (1897) 20M 
481, 483. 

(5) Nanak Ram v. Mehin Lai, (1S77) lA. 487, 496. 

(6) (1877) lA. 4S7, 495- 



ior iiu’self, I can Iriilr say I have never experitiiccd their 1 Y. 

utility, and J fear they sonictinicb mislead, and I observe 
they are more regarded in the subordinate Courts in these 
PnAUiices, and even by the pleaders of this Hidi Crnirt, 
than is the paranioinit language of the Act itselr, of vliicli, 
however, as I have remarked, they, strictly speaking, h^rni 
no part With respect to the present ca^e, ] earner 
language than that used 111 ^ 127 of the Contract Act it would 
be difficult imagine, and vhy it should have been thought 
pioper to illustrate it at all, I do not ven^ well coiiijireliciid. 

. , . . Xow this illustration iC', as it stands may be 

either good or bad law, if it means that the partv C without 
any privily, and in fact merely as a volunteer, agreed to 
pay for the goods in default of B, and no other act or fact 111 
the way of consideration appearing, then no doubt the agree- 
ment would be void, and the illuslralif>n uouhl be right 
But it does not of itself show that It assumes the absence 
of consideration, willioul any defLiiitioii of the term other 
than that given in ^‘127 itself, and so far it is calculated to 
mislead To be of real service to those for whose assistance 
these illustrations are intended, the.v ought to be pelliicidly 1 
clear in their |jhraseology, and, if possible, I had aliiKiSt said 
infallibly sound in their law^ This is a ‘'somewffiat captious 
depreciation of the utilitv of illustrations in generaF' fi) 

When we remember that the Indian Contract Act con- 
tains 266 sections and about 31 1 illustrations and that within 
the last 40 years only one illustration has been so severely 
criticized wx* can safely say that tlie use of illustrations in 
the Anglo-Indian Cotles in the last century has vindicated 
itself. Yet it is a noticeable fact in the Acts of the Council 
of the Oovernor-General passed wdthin the last few years, 
that the use of illustrations has been studioiislv a\'oicled (2I 
and one of the Honourable Members has expressly approved 
of this course. 

Although the illustrations do obviate many questions 
of construction and do mimh to hx the sense of the law, yet 
undonlitcdly many cases occur in w’hich there is difference 
of opinkm among Judges as to what the law is. Boom is 
still left for doubts as to the meaning of rules, and also as^to 
the right application iff illustrations, and cases do arise 
where the enacted law’ is silent ; in all such cases the 


(j) PollockX Indmn Contract 4ct, 2nd Ed p. 413 on 

§127 Contract Act. 

(2) The fndian Lunacy Act, 1912 ; Indian EIccttmiy Act, 
(IX of 1910), Indian Factotia Act, (XII of tqii). 
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2iid objection. 


Its remedy. 
Revision. 


Macaulay and 
Roinilly. 


Judges are compelled to coiibtrue the law in their own 
way (i) But the power of construing the law in cases in 
which there is aiw real reason to doubt what the law is 
amounts to the power of making the law (2). It consc- 
queiitl}’' inevitably follows that if no measures are taken to 
prevent it, the enacted law' is ere long encumbered wnth a 
mass of comments and decisions. Hence arises the second 
objection to codification viz , it is no use having codes as 
the\' wnll, in course of time be overlaid with an accumulating 
mass of comments and decisions This is, no doubt an evil 
w'hich no mode of framing the law' itself can completely 
exclude, but to metigate the evil, steps should be taken to 
have codes revised and amended at intervals of only a few 
years 

^‘The publication of this collection of cases’’ says Lord 
I\Iacaulay (3) ‘hlecided by the legislative authority wnll, w^e 
hope, greatly limit the pow'er wdiich the Courts of Justice 
possess of putting their ow'ii sense on the law^s But w'e arc 
sensible that neither this collection nor any other can be 
sufficiently extensive to settle every question wdiich may 
be raised as to the construction of the Code vSuch ques- 
tions w'lll certainly arise, and, unless proper precautions be 
taken, the decisions on such questions wdll accumulate till 
they form a body of law of far greater bulk than that wdiich 
has been adopted by the Legislature. . .. it is most 

desirable that measures should be taken to prevent the 
wTitten law' from being overlaid by an immense w'eight 
of comments and decisions. We conceive that it is pro- 
per for us, at the time at which w'e lay before Your Lord- 
ship in Council the first part of the Indian Code, to 
offer such suggestions as have occurred to us on this im- 
portant subject In civil suits wLich are actually pending 
ww‘ think it on the w^hole desirable to leave to the Courts the 
office of deciding doubtful questions of law' w'hich have 
actually arisen in the course of litigation. But every case in 
W'hich the construction put by a Judge on any part of the 
Code is set aside by any of those tribunals from w'hich at 
present there is no appeal in India, and every case in wdiich 
there is a difference of opinion in a court composed of several 
Judges as to the construction of any part of the Code, ought 

(i) Lord Romilh^s Report dated 23rd fiiiie 1863, in the Gazette 
of India, Extraordinary, July i, 1S64, p. 56. 

(3) L/ord Macaulay’s Letter to Lord Auckland, dated, 14th 
October 1837. 

(3) Ibid See also Lord Ronnlly’s Report dated the 23rd June 
1863. Gazette of India, Extraordinary, July i, 1864. 
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If) be forthwitii reported to the Legislature La err Judge Lec. IV. 
of every rank whose duty it is U) administer the la’^v a> coii- 
laintd ill the Code siioiikl be enjoined to report to his ofFidal 
superior every doubt which he may entertain as to aiiv r|i:es- 
tioii of construction which may have arisen in his Court Of 
these doubts all which arc not obviously unreasonable ought 
to be periodically reported by the highest judicial authorities 
to the Legislature. All the questions thus reported to the 
rrovcrnmeiil might wnth advantage be referred for exaiiiiiia- 
tioii to the Law Comiiiissioii, if that Commission should be 
a f)cniiaiieiit body. In some cases it unll be ffAUul that the 
law is already sufficiently clear, and that any miscffiiAnic- 
tioiis which may have taken place is i<* be attributed to 
weakness, carelessness, wTong-lmadedness, or corruplifui on 
the part r>i an indixidiial, and is not likely to f>ccur again 
In ^nch cases it will be iinnecessary to make any change in 
the Code Sometimes it will be found that a case has arisen 
respecting which the Code is silent. In such a case it will be 
proper to supply the omission. Sometimes it may be found 
that the Code is inconsistent with itself. If so, the incon- 
sistency ought to be removed. Jiometimes it will be found 
that the wY)rds of the law’ are not sufficiently precise. In such 
a case it will be proper to substitute others. vSonietiiiics it 
will be found that the language of the law', though it is as 
precise as the subject admits, is not so clear that a person of 
r>rdiiiary intelligence can see its whole meaning In these 
cases it will generally be expedient to add illustrations such 
as may distiiictl.v show' in wiiat sense the I^egiblaturc intends 
the law' to be understood, and may render it impossible that 
the same question, f)r any similar question, should ever again 
occasion difference of opinion. In this manner every success- 
ive edition <^f the Code will sfdve all the important questions 
as to the construction of the Code which have arisen since the 
appearance of the edition iiniiiediately preceding. Important 
i|itestions, iiarticularly (piestions about w'hich courts of the 
highest rank have pronounced opposite decisions, ought to be 
settled w ithout delay ; and no point of law ought to continue 
to be a doubtful pednt more than three or four years after it 
has been mooted in a Court of Justice. An addition of a 
very fewv pages tc; the Code will stand in the place of several 
volumes «>f reports, and will be of far more value than such 
reports, inasmuch as the additions to the Code wdll proceed 
from the Legislature, and will be of unquestionable author- 
ity, whereas the Reports would only give the o]>inioiis of the 
Judge which other Judges might venture to set aside/' 
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Srd ol>jectioii. 
Stereotyping law 


I<ord Cockbum. 


1 


I 


Rc-cnactments of the various codifying Acts are ''as 
necessary as repairs are necessary to a railway. I do not 
think that any Act of importance ought to last more than 
ten or twelve years. At the end of that time, it should be 
carefully examined from end to end, and whilst as much 
as possible of its general frame-work and arrangement are 
retained, it should be improved and corrected at every point 
at which experience has shown that it required improvement 
and correction If you want your laws to be really good 
and simple, you must go on re-enacting them as often as 
such a number of cases are decided upon them as would 
make it worth the wdiile of a law book-seller to bring out 
a new edition of them^' (i). 

For the prevention of this great evil the enacted law 
ought, at intervals of onl.y a few ^mars, to be revised and so 
amended as to make it contain as completely as possible, 
in the form of definitions, of rules, or of illustrations, every- 
thing which may from time to time be deemed fit to be made 
a part of it, leaving nothing to rest as law^ on the authority 
of previous judicial decisions. Each successive edition 
after such a revision should be enacted as law, and would 
contain, sanctioned by the Legislature, all judge-made law 
of the preceding interval deemed worthy of being retained. 
On these occasions, too, the opportunity should be taken 
to amend the body of law under revision in every practicable 
way, and especiall}^ to provide such new^ rules of law as 
might be required by the rise of new interests and new 
circumstances in the progress of society (2), 

Such amendments and re-enactments do generally re- 
move another objection to codification viz. that codification 
checks the natural growth of the law and hinders its free 
development or in other w^ords stereotypes the law^ and takes 
avzay its elasticity which is a characteristic feature of judge- 
made lawu ! 'Whatever disadvantages” says Cockburn 
C J (3) "attach to a system of unwritten law, and of these 
w^e are fully sensible, it has at least this advantage, that 
its elasticity enables those who administer it to adapt it 
to the varying conditions of society, and to the require- 
ments and habits of the age in which w^e live, so as to avoid 
the inconsistencies and injustice which arise when the law 

(1) Per Sir James Stephen. See Gazette of India, Supplement, 
May 4 iva72, p 534. 

(2) Lord Romilly^s Report dated 23rd June 1863 See Gazette of 
India, ExUaordtnary. July i, 1864, p. "56, 

(3) Wason V. Walter, (1868) k. R 4 Q B. 73, 93 
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is no longer in liariiiom- with the wants and iisages and Lec. IW 
interests of the generation tu which it iiiiiiierliately 
apjiliedd’ 

In meeting this objection Sir James Stephen (ij sLpheii 

“Those who consider that codification will deprive the com- 
mon law of its “elasticity’’ appear to think that it will 
hamper the Judges in the exercise of a dl^creti*m, which 
they are at present supposed to possess, in the decision of 
new cases as the}" arise. 

“There is some apparent f<;rce in this objectioip 
but its importance has been altogether misiinder^totxl. 

In order to ap)preciate the f)biectic)ii, it is necessary to 
consider the nature of the discretion which is vested in the 
judges. 

“It seems to be assumed that, when a judge is called 
on to deal with a new combination of circumstances, he is 
at liberty to decide according to his own views of justice and 
expediency ; whereas, on the contrary, he is benind lo decide 
in accordance with principles already eslal dished, which 
he can neither disregard nor alter, whether thev are not to be 
found in any previous judicial decishms or in books of recog- 
nised authority (2I. The consequences of this are, first, that 
the elasticity of the common law is iiiiich smaller than it is 
often supposed to be ; and s'ccoudly, that so far as a Cock 
represents the effect oi decided cases and established prin- 
ciples, it takes from the judges nothing which they possess at 
present. In fact the elastieitv so often spoken of as a valuable 
quality would, if it existed, be only another name for im- 
certainty The truth is that the ex]»ression “elas- 

ticity” is altogether misused when it is applied to Bnglisli 
law’” (3) Then again w’e should also remember that a Co<le 
binds the Courts so far as it goes. It does not affect pow’ers 
previously possessed unless it expressly takes them away. 

Still less does it affect the powxr and duty of the Court to 
act according to ecjiu*ty and gocjcl conscience in cases for 
w’hicli no express provision is made. The Court has there- 
fore ill many cases wdiere the circumstances required it, 
acted upon the assumption of an inherent power to do that 

fi) History of itie Citminal Laxi* of England Vol. III. p. 

Ch. XXXIV. 

(2) See als(^ Retrark's of Lord H‘^her in Munster i\ Lamb, (iSSp 
n p B.D. at p and those of Parke J In Mirehouse v Rennell, 
iiB.is) I Cl and F 527, S46 SC 36 K,R iSo, T>icey\ Lazo and 
Opinion in England, p 364. 

(3) Stephen’s History of the CriyninaJ f.iVu or England, 

Vul III, Ch. XXXIV. pp'3=;2, 3 =^." 

^9 



justice foriilie administration of which alone it exists (i). 

Prof Dicey answers this objection thus ''if a statute is 
apt to reproduce the opinion not so much of to-day as of 
yesterday, judge-made law occasionally represents the opi- 
nions of the day before yesterday’' (2) "Judicial legis- 
lation” says Prof Dicey (3) "is a form of law-making which 
aims at and tends towards the maintenance of a fixed legal 
system ” Thus we see that while judicial legislation 
“fen of 9” towards the maintenance of a fixed legal system, 
codification pioduces certainty where there was uncertainty 
This objection may apply to bad but not to good codification 
"No country” says vSir C P, liber t (4) "has studied law, 
both historically and systematical^, with more fruitful 
results than Germany. In no country has codification 
been more successful Nor is there reason to apprehend 
that the German Codes will arrest the progress of German 
law, whether in the fonn of judicial development or of legis- 
lative amendment. On the contrar}-, the scientific for- 
mulation of existing rules, provided the mistake is not made 
of attempting to stereotype details, illustrates and brings 
into prominence their defects and thus stimulates their judi- 
cial development, and suggests and facilitates legislative 
amendment The chief reason why so manv of the statutorv 
amendments of the English common law have been unsatis- 
factory in form and in effect is that they necessarily take the 
form of exceptions from indefinite or imperfectly formulated 
rules If the rules were formulated, their statutory modi- 
fications would fit more easily and naturally into the general 
system, instead of being awkward excrescences, which tend 
to embarrass the courts in their application and development 
of general principles, and are consequently regarded with 
jealousy and suspecion by the judges ” 

In British India the Anglo-Indian Codes, by formula- 
tion (though not always scientific) of rules of law, have their 
defects made prominent and thus the judicial development of 
these rules is stimulated and their legislative amendments 
facilitated. 

The iVnglo-Indian codes are not exhaustive and wdien 
the court has jurisdiction to make an order it has (although 

(1) Panchanan v Dwarka^ (igoiq) 3 C L J 2Q, 31 ; see also 
§151 of the CiMl Procedure Code fV. of 1908) Krtpa v Aiinada, 
(1907) 6 C.b.J. 273 per Mookerjee J. The Jrra^vaddy Flotilla Co, v, 
Bugteandas, (1891) 18C, 620, 628 (Contract Act). 

(2) Laio and Opinion in England, 367. 

(3) Law and Opinion in England, 365. 

(p Legislative Methods and Foims, 
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there may be no section of the code apidicabko inherent LhC. IV. 
power to have that order earned into eitect (i i. 

Section 15 1 of the Ci\il Procedure Code of looN^ pro- 
vides *hiothing in this code shall be deemed to limit or <jlher-- 
wise affect the inherent power of the court to make such 
f orders as may be iiecessarr’ for the ends of justice or to pre- 
vent abuse of the process of the c< airt * ' Besides this general 
rule, the principles of restitution, of power to amend, of 
]iO\\er to enlarge time, have been recogni/ed in the Civil 
Procedure Code (2) 

In British India the courts are not to act iip<m the prin- 
ciple that ever_v procedure is to*be taken as prohibited unless 
it is expressly provided for by tin. code, but on the cotueise 
principle that every procedure is to hv iinderstofKl ]ier- 
missible till it is shown to be ])rohi]nted bv the law VI 
This is of course subject the (jualification that, in the 
cise of its inherent power, the court must be careful t<i see 
that its decision is liased on senmd general principles, and 
Is not in conflict with them or the intentions of the 
Legislature I4) 

Thus wx* see that the Anglo-Indian Codes whilj avoidiiig 
the evils of judicial legislation do not stereotvpe law. Thev 
are amended and re-enacted at convenient intenals in the 
light of decided cases They not onlv allow the British 
Inelian C(>urts to exercise their inherent powei , but authorize 
them to make such orders as mav be necessary f(>r the ends 
of justice. 

It is sometimes argued that codifleath^n being the work 

of many perrions, the provisions of codes arc sure to be de- I'ourth objection, 

fective and incoherent This objection, as has been stated 

ill the Introductory Lecture is not applicable to codes in 

genera]. \''alue of this objection may easilv be tested by 

examining the jirovisions of the Anglo-Indian Codes. \\ e 

shall deal with this objection more fully in Lectures VI and 

\'II With a few exceptions the Anglo-Indian Codes are n«t 

oiien to this objection. Codification in British India iioin 

the year 1834 to 1882 was generally the product of the labour 

of different Law Commissions and Law ilembers of the 

Council of the Governor-General of India But the leading 

(i) Joffcndia V U’azinin-niS!-a, (191171 .UC. Sbo , ii C.W.X KV' 

(Civil Procedure Code) See also Knpa v. Snnada ik)..;) 

V7I pc7 Mookeriee J. iTeiiancy Acti , The Irraxeaddy hloliUa Coy. 

V.' Iitic;wandas, (iKori iSC. 6co, 02S (P.C.i (Contract Act! 

(i) Act V. of 190R gSi44. i4«. and ’kV 

(d Narsingli v Mongol, (uSSai S-t. i6.?, per Wahinoocl J. 

(4) Chhaycmanne<isa v Basirat , (1910I 37C. 399. pc> 

}klcx>kerjee J. 
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and guiding i^nnciples of the x-Vnglo-Inclian Codes had 
been the conceptions of one luminous intellect either at the 
head of the Law Commission or the Legislative department 
of the Government of India. ]\Iacaulay, Roinilly, IMainC;, 
Stephen and Stokes are responsible for the leading and guid- 
ing rules of maii}^ of the i\nglo-Indian Codes. But their 
draft Bills had been altered and amended, when necessary, 
after having the opinion of practising lawyers, merchants 
and administrators. 

This objection is of course applicable to certain codes 
e g. the Bengal Tenancy Act, an Act originally drafted by 
the Legislative Department jof the Government of India 
under the guidance and supervision of that eminent jurist 
vSir C. P. Ilbert, who was the Law Member at the lime 
x\s originally framed it was incomjilete in some respect and 
had also a few inconsistencies Its incompleteness was 
merely an accidenl, because of Sir C P. Ilbert^s unfami- 
liarity with the condition of people of Bengal ; but it was 
not disfigured by too many inconsistencies After the pass- 
ing of the Act its incompleteness and inconsistencies were 
soon discovered and for sometime the Act was amended ]>y 
the Legislative Council of the Government of India Then 
the right of amending the Act was delegated to the Local 
Government with the result that the present Tenancy Act 
is full of inconsistencies and is a fruitful source of litigation 
It is time that the Act should be thoroughly examined and 
carefully redrafted and a new repealing Act passed Thus we 
find that the defect complained of is not to be found in codes 
in general, but only in those wLich had been tampered with 
b.v men of different mental calibre. 

The next objection is that a code makes the defects of 
the law more obvious, and therefoi'e emboldens knaves. 
The answer is that knaves who know or take good advice 
upon the pitfalls of the law, have probably open to them 
greater opportunity to deceive others, in the uncodified than 
in a codified state of the law. One of the objections against 
the passing of the Indian Easements Act was that it would, 
by informing people of their rights, provoke litigation, and 
abolish or otherwise interfere with, easements recognised 
only by local usage. In reply to this objection it was urged 
that it was a matter of ordinary experience that people were 
more prone to bring or resist claims to doubtful than to cer- 
tain rights, and that by its explicit declarations of the law 
on points then held doubtful by the people, the Bar and the 
Judges of the Subordinate Courts, the Act would check 
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rather than increase litigation (i). Smooth and satisfactory IV. 
working of the Act for the last thirty years shows that this 
objection is groundless altogether. 

The next objection is based on the alleged failure of objection 

the existing codes. The answer to this objection is that the 
failure of a particular code, even admitting its failure to be 
as complete as affirmed, proves nothing against codifica- 
tion in the abstract ; a particular code might have failed, not 
because it is a code, or by virture of its qualities as a code, 
but by reason of its faulty construction. ''All the continen- 
tal nations'' says Chalmers (2) "have codified their laws, 
and none of them show any sig^i of repenting it. On the 
contrary, most of them are now engaged in remodelling and 
amplifying their existing code. In India a good deal of 
codification has been carried out, and public and profevSsion- 
al opinion seems almost unanimous in its favour.'^ 

In spite of the forebodings of some peojde, the Anglo- 
Indian Codes have been m the words of vSir James vStephen 
"triumxihantly successful" (3) True, none can claim for the 
Anglo-Indian Codes perfection of any sort, and omissions 
and defective drafting have been found in many of them, but 
we should remember that no legislation can be perfect, and 
experience has shewn that the Anglo-Indian codes have 
been a great boon to the courts, that the,v have reduced 
the provisions of the law on the subjects with which they 
deal, into a comparatively narrows compass and that they are 
for the most part free from ambiguity and are easily intelli- 
gible by the ordinary lay mind Such being the nature and 
iisefnlness of the Anglo-Indian Codes we shall now attempt 
to trace the origin and principles of codification in this 
country in our next lecture. 


(t) The Gazette of India, 1880- Pt. V., p 4S0 

(2) BilU of Exchange, 7th Bd., p hi, 

(3) Stokes’ Anglo-Indian Codes, Vol I 71. 
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LECTUEE V 

GENEvSIS, PRINCIPEES, FORM AND INTERPEF/PA- 
TION OF THE ANGEO-INDIAN CODES 



I 


% 


G<;inesih of 

Anglo-Indian 

Codes. 


When the Civil Goveriinient of Bengal, Behar and 
Orissa became vested in the East India Company, the 
Hinclns and Mahomedans were in possession of their res- 
pective written laws, under which they had acquired pro- 
perty b}" descent, purchase, ^gift and other inodes of acquisi- 
tion The Mahomedan Governincnt had established its own 
criminal law to the exclusion of that of the Hindus, but it 
left the Hindu law of property, marriage and succession 
untouched The early British administrators were loath to 
disturb the laws of the country They found it impossible to 
introduce the rules of English law as the general standard 
of judicial decision in Bengal without violating the funda- 
mental principle of all civil law’s, that they ought to be 
‘ 'suitable to the genius of the people, and to all the circums- 
tances in w’hich they may be placed^' (i) Till 1772 no 
regular scheme for conducting the business of revenue and 
administration of justice was framed Every Zamindarce 
and every taluk was left to its ow’ii jiarticular customs. 
"But these w^ere not inviolably adhered to, the novelty 
of the business to those w’ho w’ere appointed to superintend 
it, the accidental exigencies of each district, and not im- 
treqnently the just discernment of the Collector (2), 
occasioned inaiiv changes’" (3). Before 1772 it was not 
thought advisable either by the Local Govermnent or by the 
Court of Directors (and perhaps it was not practicable in the 
actual state of the Company's service) to vest the immediate 


management of the revenue or the administration of justice 
in the European Officers of the Company (4). Iii 1772 
Warren Hastings took the first step towards improving the 
administration of justice (5). In that year the Committee 


(t) Vattel. Bk I. Ch III, 

(2) Here we get a glimpse of the application of the maxim oJ 
‘justice, equity and good conscience.” 

(3) See theRcmarks of the President and Council io the Couit 01 
Directors. Bated, 3rd November, 1772 

(4) Harington^s A'nalysis Vol I. 7-8. CowelPs Courts and Lccis- 
lative Authorities in India, 24-28. 5th 'Bd. 

is) See Extracts from a letter from the Committee of Circuii 
to the Council at Fort William, dated at Cossinihazar, i^th August 
f I'P* ^"^3. HariugtoiUs Analysis 

^36 CowelPs Courts ana 
Legtslattve Authonhes %n India, p. a8. 5th I?d 





of Circuit proposed a Plan for the administration of justice, Pec. V. 

which was adopted by the Government on the 21st of August 

1772. This Plan is generally known as the Plan of Waixen 

Hastings and has been referred to as ^'General Regulation 

for the Administration of Justice, proposed b}" the Coni- 

iiiittee of Circuit at Cassimbazar on the 15th August, 1772 

and made and ordained by the President and Council in 

BengaP’ in Colebrooke’s vSupplement The chief object of 

this Plan was to improve the administration of justice bv system 

establishing and reconstructing the Civil and Criminal 

Courts in this country (i). The Directors of the East India 

Company were not willing, at that time, to be the suzerain 

power in Bengal and the}" remained satisfied with the De- 

'loanny But Warren Hastings and some of the members 

of his Council, the men on the spot, found that the result of 

the dual system of Government was ver}" unsatisfactory 

conceive it’’ wrote Warren Hastings (2) ‘^to be strictly 
conformable to justice and reason to interpose the authority 
or influence of the Company, who as Dewan have an interest 
in the welfare of the country and as the governing power 
have equally a right and obligation to maintain it.” If 
we trace the origin of the Plan of 1772 we shall find that 
such ambition to be the suzerain power in Bengal and solici- 
tude for the welfare of the people of this country induced 
Warren Hastings and his councillors to introduce many 
changes in the administration of justice in this country and 
to lay the foundation of future Anglo-Indian Codes 'Tn 
forming the enclosed plan (for the administration of 
justice)” wrote the Committee of Circuit 13) ‘'we have con- 
fined ourselves, with a scrupulous exactness, to the consti- 
tutional forms of judicature, alrcad}" established in this 
province, w’'hich are not only such as we think in themselves 
best calculated for expediting the course of justice, but such 
as are best adapted to the understanding of the people : 
where we shall appear to have deviated in any respect, from 
the known forms, our intention has been to recur to the 
original principles, and to give them that efficacy, of which 
they were deprived by venal and arbitrary innovations, by 
partial immunities granted as a relief against the general 

(iT ^ a letter from the Committee of Circuit to the 
Council at Foft William, dated 15th August, 1772. 

(2) A letter from Warren Hastingi., dated loth July, 1773 record- 
ed in the Proceedings of Council, 3rd August, 1773 ColebrooKe s 

Supplement, p 166. ^ *7 ^ 

(3) Letter from the Committee of Circuit to the Council at 
Fort WiUiam, dated at Cossiiiibazar, 15th August, 1772. vSee Bee I. 
under heading Plan of Warren Hastings, 1773. 
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and allowed abuse of authority, or by some radical defect 
in the constitution of the courts in being ; and these changes 
we have adopted with the less hesitation, as they are all 
of such a nature, as we are morally certain will prove both 
of general satisfaction, and general ease, to the people. 

‘^The general principle of all despotic governments, that 
every degree of power shall be simple and undivided, seems 
necessarily to have introduced itself into the courts of 
justice , this will appear from a review of the different offices 
of justice, instituted in these provinces ; which we deem 
necessary on this occasion, jn proof of the above assertions, 
and in justification of the regulations, which we have recom- 
mended ’ ' Then after giving a short review of the different 
courts of justice the letter runs as follows : — ^‘Froin this 
variety of materials we have endeavoured to form the plan 
of a more complete, but more extensive system of judica- 
ture, by constituting two superior courts at the capital, 
the one . ... for the decision of civil causes, the other 

corresponding to the Phau^dairee for the trial of criminal 
cases To prevent the abuse of the power vested in these 
courts, and to give authority to their decrees, each, instead 
of a single judge, is made to consist of several members ; 
and their enquiries are to be conducted under the inspec- 
tion and sanction of the supreme administration. To render 
the distribution of justice equal in every part of the pro- 
vince, similar but inferior courts are also proposed for each 
separate district, and accountable to the superior. The 
usurped power of the officers of the collections, and of the 
creditors, over the persons of their debtors, is abolished. 

The detestable and authorized exactions of the Phouj- 

darree Court have been prohibited ; conformably 

to the wise and humane injunctions of our Honourable 
masters, who, from the same spirit of equity, have renounc- 
ed the right, hitherto exercised by the country government, 
and authorized by the Mahomedan law, to a commission on 
the amount of all debts, and on the value of all iDroperty, 
recovered by the decrees of its courts ; a practice repugnant 
to every principle of justice, as it makes the Magistrate a 
party in the cause on which he decides, and becomes a legal 
violation of the rights of private property, committed by that 
power, which should protect and secure it It has also been 
our aim to render the access to justice as easy as possible. 

Our motives, for the abolition of the fees of the 

Cazee and Muftees, will best appear from the minutes of 
our proceedings at Kishen-nagur, relating to Haldarec, or 





tax on mari'iages which w^e forbad to be levied any longer, 
and deducted from the settlement of Kuddea, convinced of 
the pernicious effects of so impolitic a tax, we propose to 
grant the same exemption to the other districts subject to our 
direction. 

‘‘The same reasons, which have induced us to abolish 
the Haldarree operate with equal force against the fees of 
the Cazees and ]\Iuftees, w^hich have always proved a heavy 
grievance to the poor, and an impediment to marriage. 
We have therefore determined on a total abolition of these, 
and of the other less dues, hithe:^to allowed to these officers ; 
and to put them on the footing of monthly servants, with 
fixed salaries. 

Rule 23 of this Plan provided “that in all suits regard- 
ing inheritance, marriage, caste, and other religious usages, 
or institutions, the laws of the Koran with respect to ]\Ia- 
hometans and those of the Shastcr with respect to Gentoos 
shall be invariably adhered to.'’ Thus the personal laws 
of Hindus and Mahomedans were left untouched. To help 
the English judges in the discharge of their duty and to 
make them familiar with the rules of Hindu and Maho- 
medan law, Warren Hastings had a Code of Gentoo law^s 
compiled and translated into English by Nathaniel Brassey 
Halhed. It was compiled in Calcutta in 1775 and published 
in London in 1781 (i). Warren Hastings also got Hedaya 
translated by Hamilton, first volume of this work appeared 
in London in 1791. Thus we find that the administrative 
exigencies led to the enactment of the first British Indian Re- 
gulation, which may also be termed the first British Indian 
Code and to the translation of portions of Hindu and Ma- 
homedan laws. 

Betw^een 1772 and 1793 many rules and orders were 
passed for the administration of justice, collection of revenue 
and other objects of a public nature. The most important 
of these is Impey’s Regulation of 5th July, 1781, which is 
really the first Civil Procedure Code in British India (2). 

But prior to the year 1793, the territorial possessions of 
the East India Company were wu'thout am^ general Code of 
laws and regulations and in that year the celebrated Regula- 
tion XLI of 1793 inaugurated the system of Regulation 
Law^s. In the preamble of this important regulation we 
find the genesis of the Anglo-Indian Codes viz. the desire of 
the government of the da^’^ to “enable individuals to render 

{!) For full details ofThiTcode see Appendix A. 

(3) For its contents &c. see Lecture I. under heading Inipey s 
Civil Procedure Code, 

20 
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themselves acquainted with the laws upon which the secu- 
rity of the many inestimable privileges and iminunities 
granted to them by the British Government depends, and 
the mode of obtaining speedy redress against every infringe- 
ment of them^’ and to enable the courts of justice 'ho apply 
the Regulations accoi'ding to their true intent and import/’ 
01 in other words to make the law cognoscible to the people 
of the country and to the administrators of laiv and justice. 
But this desire to make the laws of the country cognoscible, 
being the desire of the administrators and not of the people 
of the country, contributed werv little to codification in this 
country ; and it is stated on high authority "The legitimate 
object of codification m India is that of pi'oviding'a body 
of law for the Government of the country so expressed that 
it may be readily understood and administered both by 
English and Native Government servants without extrin- 
sic help from English law libraries” (1) Administrative 
exigencies being the root cause of codification in India, we 
find that the guiding principles of codification are to a great 
extent different from those in France and Gerniam’- Now, 
what are the principles of codification in this country Codi- 
fication being only a part and parcel of legislation, the 
principles of codification (in its comprehensive sense) are, 
to a great extent, the same as those of legislation. The guid- 
ing principle of the early Anglo-Indian legislators, was as 
it is now% to change the indigenous law^s as little as possible. 
This guiding principle is based mainly on the fundamental 
principle of all civil laws that such laws ought to be "suitable 
to the genius of the people, and to all the circumstances in 
w^hich they may be placed ” I say mainly, because there is 
another reason w^hy Warren Hastings took the line of least 
resistance viz. to win the affection and good will of the 
people of the country (2). 

Now whatever might be the real reason of the Directors 
of the East India Company adopting the line of least resis- 
tance in legislating for the people of this country, this policy 
of non-interference has been and still is the cardinal prin- 
ciple of Anglo-Indian legislation In formulating the prin- 
ciple to be followed in codifying the laws of British India 
Lord Macaulay said "We must know that respect must be 
paid to feelings generated by differences of religion, of nation 
and caste. Much, I am persuaded, may be done to assi- 


(x) See Harington's Analysis Introduction p. i. Supplement 
to the Gazette of India, 1872, Mav 4, p ^33. Government 

of India, p, 339. Le 0 slative Methods and Fornix, p 149. 

(2) Halhed^s Gentoo Code, The translator ’vS Preface p ix. 
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niiiale the different s\"stenis of law without wounding those Lhc. 

feelings We propose no rash innovation, we 

wish to give no shock to the prejudices of any part of our 
subjects’^ (i) ^‘We have arrived at the conclusion’’ says 
Lord Roniilly ''that what India wants is a body of substan- 
tive law, in preparing which the law of England should be herd Ronully. 
used as a basis, but wLich, once enacted, should itself be the 
law of India on the subject it embraced .And such a body 
of law, prepared as it ought to be with a constant regard to 
the condition and institutions of India, and the character, re- 
ligions and usages of the people, would, we are convinced, 
be of great benefit to that coumtry . . But it is our 

opinion that no portion either of the Mahomedan or of the 
Hindu law ought to be enacted as such in any form by a 
British Legislature ” "It has been an article of faith 
wdth the British Government” says vSir Reginald Crad- 
dock (2) "to hold aloof from any interference with religion or 
from social customs which are closely inter-mixed with 
religion , and the Government in this matter occupy a 
position of trust to the maiyv millions who profess these 
various creeds ” 

But though the Anglo-Indian legislators did their best 
to avoid interference with the rules of Hindu and Maho- 
medan law they could not avoid it, and that for several 
reasons viz (a) with the advent of the East India Company 
English law was introduced into the Presidency towns 
by the Charters which established courts of justice in those 
towns in the iSth century When it was seen that this rule 
meant good deal of hardship on the people of the country, 
this rule, so far as the people of the country were concerned, 
was done away wdth. (b) Because portions of Hindu and 
Mahomedan law^ were such as could not be administered by 
European Judges, as being repugnant to their sense of 
justice, (c) That the Hindu and j\Iahoniedan laws relating 
to civil rights w^ere on many points vague and defective, 
and the British Indian Judges had to supply the defect. 

For these reasons the Anglo-Indian legislators and 
judges had to modify both the civil and criminal law appli- 
cable to the Indians by legislation and by judicial applica- 
tion of English legal principles introduced under the general 
direction to observe the doctrine of "justice, equity and 
good conscience”. While modifying the law of the country 

fr) Hansard’s Debates, Third Series Vol. XIX 533 (1833).^ 

(2) Gazette of India, 9th March, 1912 P. VI 82 Special 
Mainagc Bill 
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in this way the Anglo-Indian legislators and Judges were 
anxious not to introduce those principles of English law 
which were not suited to the condition of the people of the 
country, and so we find that from the very beginning the 
Anglo-Indian administrators tried their best to avoid the in- 
troduction of rules of the English law without due considera- 
tion of the condition of the people But in spite of all the 
efforts of the legislators and Judges, it was found to be an im- 
possible task to check the introduction of the rules of English 
law and in 1S76 Eord Salisbury, the then vSecrctary of State 
for India wrote, '"The only way of checking the process 
of borrowing English rules from the recognized English 
authorities, is by substituting for those rules a system of 
codified law, adjusted to the best Native customs and to the 
ascertained interest ot the country^' (i) 

x\nother important principle is ‘hiniformity where you 
can have it — diversity where you must have it — but in all 
cases certainty^’ (2). It has been noticed before that the 
fact of co-existence of the different schools of Hindu and 
Mahomedan law, the Statutes of British Parliament, and the 
Regulations of the different legislative authorities in British 
India led to uncertainty of law, which soon became a 
serious defect in the Indian administration. The Charter 
Act of 1833 removed this defect to a great extent. Lord 
j\Iacaula5", speaking in the House of Commons when the 
Bill was before the House, said ^'Our principle is simply 
this — uniformity when you can have it — diversity«where you 
must have it — but in all cases certainty.’^ 

Mr. Floyd Clarke, in his book “The Science of Eaw^ 
and Eaw making” advocates codification wdierever it is un- 
necessary to base codification on any ethical principles. In 
the case of other branches of law which depends upon broad 
ethical principles Mr. Clarke thinks it should be left to 
case law to develop those principles. 

But it is difficult to conceive any principle of law^ not 
more or less based on some ethical basis. The ancient 
Hindu and Mahomedan Codes are not onl}^ based on reli- 
gious principles but contain rules in which Eaw and Religon 
have been mixed up. The difficulty of the Anglo-Indian 
Ecgislators is that they do not like to deal with such rules 
of law, lest they offend the religious stisceptibilities of the 
people. The legislators and judges, sometimes act accord- 


(1) Despatch form the Secretary of State for India to the Govern-^ 
ment of India, Dated aoth January, 1876. 

(2) Hansard\s Debates Third Series, Vol XIX. w- See 

also Hansard’s Debates, Third Series, Vol. XVIII. 698 ' ' ' 
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ing to “justice, equity and good conscience'" and in so doing I,kc 
they unwittingly and imijerceptibly make some ethical prin- 
ciple or other the basis of legal rules When these rules 
will be codified the ethical principles acted upon by the 
legislators and judges will become the basis of that code. 

The draftsmen of the x\nglo-Indian Codes have all 
worked on the same plan E.egulation XLI of 1793 (A Re- xndia\rCodt^^^^ 
gulation for forming into a regular Code all Regulations that 
may be enacted for the internal Government of the British 
Territories in Bengal) provided — that the Regulations passed 
annually should be numbered. The first regulation enacted 
in each year should be numberetl one, and all subsequent re- 
gulations according to the order in which they might be pass- 
ed. The number of each regulation, and the year in which it 
was enacted, were to be inserted at the top of every page 
(§v3) — ifiai every regulation should have a title ; {§4) — 

that “there shall be a preamble to every regulation, stat- 
ing the reasons for the enaction of if (S5) If any regu- 
lation repealed or modified a former regulation, the reasons 
for such repeal or modification should be mentioned in the 
preamble ; {§5) — that every regulation was to be divided 
into sections. Each section should be numbered according 
to the order in which it occurred, and the sections, where 
necessary should be subdivided into clauses (§6 This 
section also provided that the preamble was to be considered 
as the first section, but in the Acts of the British Indian 
legislature the preamble is not numbered and the number- 
ing of sections begins with the paragraph relating to the 
short title of the Act) — that the subject of ever\" section and 
clause should be inserted opposite to the section, m the 
margin, as concisely as possible (§8) — that at the expira- 
tion of each year, a copious index to the regulations passed 
during the year should be prepared and bound up with them 
(§io)-~that in the English drafts of Regulations, the same 
designations and terms were to be applied to the same des- 
criptions of persons and things, in order that rights, pro- 
perty, tenures, privileges, deeds, courts, process, officers, 
and generally all persons and things may be uniformly des- 
cribed by the same designations throughout the judicial 
code {§14). 

Prior to 1793 there was no fixed rule about the form of 
the Regulations — some of them had preambles (i) and some 

(i) Judicial Regulation, dated, 3th July, 17S1 fliupey’s Civil 
Procedure Code. vSee Colebrooke^s Supplement, p 37 ), — Regulation 
for iveavers dated, 22nd April, 1782, and 19th July, 1786 (Colebrooke’s 
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Li^c. V. were without tlieiii (i). The Regulation passed on the 

2ist xlugust, 1772 (Plan of Warren Hastings) has no pre- 
amble, but section 35 of that Regulation, dealing \ritli 
dacoity has three different parts viz ist preamble, 2nd 
definition clause and 3rd punishment clause. 

It was not till 1793, that attempts were made to draft 
No illustrations. Regulations according to any fixed rules of drafting. 

The Regulation Codes are defective in another respect viz, 
they do not contain any illustrations or definitions which 
Jnipoi lance of important factor of the Anglo-Indian Codes We may 

Regulation codcvS. also notice here that the Regulations have marginal notes 
against the sections. But the^practice of attaching such notes 
was dropped from the year 1834 till 1854 when the practice 
was again introduced , and the practice has since been to 
put such notes in all Bills introduced These notes re- 
main in the Bills during their passage through Council and 
into law. True, these Regulation Codes are not codes in the 
. strict sense of the word, but their importance lies in the fact 
that they show how and what attempts were made, from the 
very beginning of British rule in this country, to make the 
law cognoscible and certain By establishing regular courts 
of justice, these codes removed a fruitful source of uncertain- 
ty of law viz. the right of powerful zamindars to administer 
justice within the bounds of their zamindaries One of the 
main olijects of Impey’s Regulation was ^filial the inhabi- 
tants of these countries may not only know to what courts 
and on what occasions they may apply for justice, but, seeing 
the rules, ordinances and regulations, to which the judges 
are by oath bound invariably to adhere, they may have con- 
fidence in the said courts.’^ How fully this object of the 
framers of the Regulations vras attained is clear from the 
common saying in Bengal ‘^This is not the territory of the 
Mugs, but it is the territory of the Company This saying 
clearly shows how highly the people estimated the value of 
the Government of the Company. “Neither Plassey nor 
Buxar” says the Rev. Mr. Firminger (2) “was fought to win 


Supplement p 457) Regulations passed on the 27th June, 1787 ; 
iTth February, 1791 , 7th December, 1792 (Colebrooke’s Supplement 
PP 93 , 5^8, 167) 

(i) Judicial Regulations pa.ssed on the 21st August 1772 (Flan 
of Warren Hastings See Colebrooke’.s Supplement p 1) — T4tli 
May 1772 (Colebtooke^s Supplement p 190) — 29tli August, 1772 
(p. 194) ;-~6th April, 1781 (p, 27)— -adth August. 178^ (p. 485)— 
Reg for weavers 23rd July, 1787 (p 462)'— 23rd April, 1788 ; 'Stli 
August, 1788 (pp. 487, 490)— igtb August, 17S9 (p.iTt))— -lotli June, 
1791 (p. i66)— 14th January, 1791 (p. 497). 

(a) "''The Old Dishief Records of BengaV' a paper read before 
the Indian section of the Royal Society of Arts on January 18, 1912. 
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territorial sovereignty for the East India Company or the EEC. V. 

British Crown. The growth of a rural administration is the 
secret of the expansion of English influence in Bengal/’ The 
servants of the Company endeavoured to win the confidence 
of the people by impartial administration of justice (civil, 
criminal) and revenue, and they did win to a large extent, 
the confidence of the people and the object of the framers 
of the early Regulations was attained. 

The Acts passed between 1834 1S39 are without 

title (i) and some of them are without any preamble. Titlfs8. preambles 

Now a days the Anglo-Inciian Codes are drafted on the 
following plan viz. that each Act should be preceded by a 
table of contents made up of the marginal notes to the 
sections — that it should have a short title, indicating in a 
general way, the subject of the law — a preamble expressing 
the purpose of the Act — a statement of its local and where 
necessary its personal application — it should also contain a 
clause mentioning the time at which it is to come into 
force It should be divided into sections, and where necCvS- 
sary, chapters and parts and lengthy sections should be sub- 
divided into clauses and paragraphs. The definitions are 
put at the beginning of the Act but the illustrations go with 
the particular sections which they explain (2). 

The following are the guiding rules on the subject of 
wording of the Anglo-Indian Codes — That each sentence 
should have only one enacting verb : that the same word 
should be used to express the same thing : that nouns should 
be used in preference to pronouns * that technical expres- 
sions should not be used unnecessarily * that * ‘shall” should 
be used only when the law^ is directory and that “may” 
should be used only when the law is permissive (3) 

The wording of a code should not be changed merely 
because it might be capable of improvement Remarking 
on this subject the Special Committee appointed to consider 
the amendment of the Civil Procedure Code of 1882 said 
“We have advisedly adhered as closely as possible to the 
existing language, the meaning of which is now well under- 
stood by courts and by practitioners- Speaking generally, 
it may be said we have only departed from the phraseology 
of the code where experience has suggested improvements 
or competent authority has called for some change. We 
have refrained from altering the w-ording merely because it 

(1) See TheobaM\^ Acts WOT contents 7^ I 

( 2 ) For the use of illustrations and definition‘s see Lee. 

(i) Whitlev Stokes’ The Anglo-Indian Codes, \ ol I XXII, 

XXTII. 
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might be capable of improvement : for in any change, even 
of a verbal character, there is a risk of opening a door to 
fresh litigatioi^^ (i). 

The principles of arranging the subject-matter of codes 
are — (a) That all matters of the same kind should • be 
thrown together : (b) that the simpler proposition should 
precede the more complex : (c) that procedure should be 
dealt with according to the chronological order in which 
ordinary events occur (d) that special proceedings and 
supplementary provisions should be separately treated : 
(e) that forms and other masters of detail should be placed 
in Schedules Acting on the last principle the vSpecial Com- 
mittee appointed to consider the amendment of the Civil 
Procedure Code, 1882, recommended that the provisions 
of that Code dealing with matters of detail should be rele- 
gated to vSchedules which can be amended or added to by 
High Courts subject to the advice of the Rule Committees 
In making the recommendation the vSpecial Committee re- 
marked "'The matters in which it (Code of 1882) has proved 
defective are for the most part matters of detail, and they 
arise mainly from the fact that it is impossible to frame a 
fixed and rigid code 111 such a manner as to sufficiently meet 
the varying needs of an area so diversified as that to which 
the code applies In our opinion it is essential that there 
should be some machinery to enable variations to be intro- 
duced in procedure to meet the different requirements of 
different localities as well as to enable defects to be remedied 
as they are discovered without resort to the tardy process of 
legislation. We propose to make provision for these pur- 
poses by a re-arrangement of the Code We recommend 
that matters of mere machinery should be relegated to rules 
capable of alteration by each High Court, subject to certain 
checks, and that those provisions only should be retained in 
the body of the Code in which some degree of permanence 
and uniformity is desirable 

Referring to this principle Sir C P. Ilbert says (2) '"The 
tendency of modern parliamentary legislation in England 
has been in the direction of placing in the body of an Act 
merely a few broad general rules or statements of principles, 
and relegating details either to Schedules or vStatutory rules.’’ 
But we should notice here that the causes which led to the 
adoption of this kind of legislation in England, arc differ- 

(1) Report of the Special Committee to consider the amend- 
ment of the CM Procedure Code of 18S3, dated, 31st August 1007 

(2) Le 0 slative Methods and Forms. Ch. III. p 37 ' ’ " 
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ent from those which induced the British Indian I^egisla- I^ec. V. 
ture to adopt this method in the Civil Procedure Code, 190S. 

Ill England 'hhe increasing difScuhv of passing complica- 
ted measures through the ordeal of parliamentarv discus- 
sion’’ has led to the adoption of this kind of legislation, 
while in India it is not the increasing difficult^' of passing 
complicated measures through the ordeal of discussion in 
the Legislative Council, but administrative exigencies e.g. 
to avoid resorting to the tard}- process of legislation, have 
made this kind of legislation necessary This difference 
arises from the nature of the constitution of the two legisla- 
tive assemblies (i). • 

Another noticeable feature of the x\ng 1 o-Indian Proce- 
dure Codes is that the legislators have endeavoured to state Klaboration of 
general rules of procedure rather than to provide in detail 
for every possible contingenc.y because excessive elaboration 
of details of Procedure tends to cramp the actions of the 
Court and in consequence to encourage technicalities (2) 

Before leaving this subject I shall deal with the question 
of ^^referential legislation^'' or ** legislation by reference ” Referential 
This expression is used in two different senses In its widest 
sense it includes any reference m one Statute to the contents its meaning, 
of another. In a narrower sense it means the application, 
not by express re-enactment, but by reference, of the provi- 
sions of one statute to the purposes of another (5) The 
Hindu Wills Act is an important piece of legislation of this 
kind in its narrow sense Hindu Wills Act has not been 
drawn in the ordinary’' form of a vStatute, cr indeed of an Act Hindu WilK Vet 
of the Government of India It does not enact a series of 
provisions relating to Hindu Wills, but, in point of form, 
it applies to certain Hindu Wills certain portions only of 
the Indian Succession Act, and it docs this by mentioning 
only the numbers of particular sections and the numbers 
of particular parts or chapters or portions of parts or 
chapters of the principal Act. '‘But” says Pontifex J. (4) 

"can the Hindu Wills Act standing alone be called a vStatute. 

It is not even a skeleton of a vStatute, but a mere 
heap of inarticulate dty- bones, which require to be set up 
and clothed with the ffesh of the Succession Act, before the 
Act itself can give forth any sound Its preamble gives no 

fi) See Lee. IX 

(2) Report of the Civil Procedure Code Special Committee, dated 
August 31, 1907 

(3) Ilbert's Legislative Methods and Forms, Ch, XT p 5*54. 

(4) Cally V Chundcr (1882) 8C 378, 3S9, 391, 

21 
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intimation that it was expedient to give enlarged powers 
over tlicir estates to Hindu testators . ... It is not even 
called '"An Act to amend and define the law oi Hindu Testa- 
mentary succession^' but sniiply ''an Act to regulate the 

Wills of Hindus I repeat that it is m my opinion 

only the method of legislation which creates the difficulty." 
The original Bill to provide for the grant of Probates and 
Letters of Administration, following the course adopted in 
the Hindu W’llls Act, incorporated by mere reference the 
sections of the Indian Succession Act which it was proposed 
to apply (i) But this mode of legislation W’as not approved 
by the vSelect Committee td' which the Bill was referred 
by the Government of India "This mode of legislation," 
runs the Report of the vSelect Connnittce (2) "it has been 
strongU’' urged by several of the authorities consulted, is 
likely to render the Act less intelligible to many of those 
wffio will have to use it , and we have accordingly set out 
at length in the amended Bill now’ submitted all the sections 
of the Succession x-Vet wiiich it is intended should apply, and 
thus made the measure complete and self-contained " 

Law' Reporting is, m a certain sense, a liranch of legis- 
lation Decisions of vSipxTior Courts of Justice wiiich en- 
dure the test ot time and free discussion liecome additions 
to law' (3) 

The Judges of the old vSupreme Court made no special 
effort to secure good reporting. x-Mmost from the earliest 
institution of the Supreme Courts the decisions of those 
courts W'cre left to the unassisted efforts of ])nvale reporters. 
Reports w'cre no doubt published , some ol them good, some 
of an inferior (lualily ; and thei’c w’cre periods for wiiich no 
reports at all existed, and during wiiich many valuable de- 
cisions passed altogether unreported After the establish- 
ment of the High Court of Calcutta, a Special Reporter 
w’as sanctioned for the x\ppellatc side of the High Court, 
■who was salaried by the Government, but it w'as not long 
before that arrangement broke clowm, and after various 
attempts to meet the desired object, the establishment of the 
Council of Law Reporting in Calcutta was encouraged. 
vStill the Bengal Council for Law’ Reporting thelnselves ad- 


(i) The Gazette of India Pt. V. June 28, 1879. p. 764. 

(3) The Gazette of India PI V Febniarv 14, 1880 p ^c;. See 
also The Gazette of India Supplement, February 28, r88o. p. 

(3} vSee Ihstracts of Pioceeding^ of the Council of the Governor^- 
General. Vol XIV. p. 17. For further remarks see Recture IX 
Feasilnhlv of further codification in British India, under heading 
^Hatenala for codification. Reports,^' 





103 

initted that the result was not what they aiined at (i). Then Tkc. 
the present Indian Taw Reports Act was passed 

The effect of reporting conflicting decisions in the J.aw Reportb as 
I.aw Reports is not to aggravate such conflicts, but to acce- 
Icrate their termination. For a long time a serie.'s of conflict- 
ing decisions on the effect of the law of limitation on suits 
for sale of mortgaged property had been passed by different 
High Courts. The Tegislature did not intervene, for 
it was not clear that any intervention was necessary. It 
was only after man3' years that the point arose in a case of 
sufficient importance to brings it liefore the cognizance of 
the Priv.v Council which upheld the view of Calcutta High 
Court and then the Tegislature intervened and settled the 
point as satisfactorilv as possible (2I 

Digests by private authors have been used as the ground- Digests, 
work of tw’o important English vStatutes viz. Chalmer’s 
])igt\st of the f.ciTc of BilL of Exchange and Pollock’s Digest 
of the Laic of Pu) Ineiship The ]>nvate author of a Digest 
in codified form, by adopting ‘^iMacaulay’s invention of add- 
ing authoritative illustrations to the enacting texts of a 
code,” can show in the clearest and shortest w’ay the subs- 
tance of the authorities on wdiich his text is based The 
general propositions of a Digest, before they become the 
ground-work of subsequent codes, can only lie considered 
as lawq in so far as they are correct and logical inductions 
from the decided cases wdiich are cited in the Digest as illus- 
trations, but as soon as the Digest is used as the basis of a 
code, the position is reversed and the cabcs decided before 
the Act are only law^ in so far as they can be showm to be 
correct and logical deductions from the general propositions 
of the i\ct (3) vSuch being the value of Digests, the scheme 
of making official Digests by way of pieparation for codes, 
has been sometimes reconiraended. But this proposal has 
also been opposed by eminent authorities on the ground that 
a code is not more troublesome to make than a Digest and 
will be more useful when made {4) But so far as British 
India is concerned such official Digests will be of great value 
because private enterprise in this direction is very rare 

(1) Abstiacts of Pioccediugs, Vol XIV pp 26, 27 

(2) See Obiccfs and Reasons of Act IX of igoS dated the 2iid 

Jaiiuarv , 190S and Arts 132, 147 - ^ asudev v Siuiivasa Dgo"! 

126, Ti CAVX luo^ , Giiu'a} Sing v Thahin Xaiain 11887) 14 
C.7ve v8ee also, for another instance, Abstiads of Ptoceedings Vol. 

XTV p 28 

{%) Volloek on Pa fine } ship 7th Rd Preface. 

( 4 ] See the vSvinposmm on the codification of KngH.di Law 111 
the Neic Centiirv Rcvieic for June, 18Q7. See also the Laic Oiiaiteilv 
Revieic, Vol. XIIT (1897I p. 
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True, there is the official Digest of the Da\^ of Torts drawn 
up b}" Sir Frederick Pollock (i) still uncodilied ; but this 
is so not because Sir Frederick Pollock^s Draft is uiisatis- 
factor}" or defective in aiu" respect, but because ‘hi consider- 
able majority of opinions which have l^eeii collected from 
judicial and other officers in India are unfavourable to 
action Objection based on the same ground was raised 
against the passing of the Indian Penal Code (2) Yet we 
know how succcsstiilly the Indian Penal CckIc has Aiorked 
in this country and how it has been co])ied in several Ihilish 
possessions. The fact is tha^“to all appearance, the Indian 
Government has at last yielded to influences r^s. milling 
those which m India pigeon-holed the Penal Code for more 
than twenty years ’’ The tact of v^ir Frederick Pollock’s 
Draft Bill of Civil Wrongs not being accepted by the Oov^ern- 
ment of India does not prove uselessness of official Digests in 
British India, on the other hand there are two main reasons 
why such Digests should be compiled 111 British India 
Firstly, because in India no enterprise can succeed unless 
It is supported by the Government of the country It was 
so at the beginning of the history of British power in 
India (3), is so now, and so shall it be, though not for ever, 
but for ycBxs to come Preparatkni of Digests means moiie}’' 
and men and it is only the Government of the coimtrv’ which 
can command both Want of encouragement and means 
is the great obstacle in the way of ]:>rivale authors of Digests 
in this country. Secondly, if such Digests are imblished 
by the Tcgislative Department or IvIinistrA" of Justice, estab- 
lishment of which has been suggested by several eminent 
writers, they, like the Punjab Civil Code of Pichard 
Temple, will be of greater weight and value than private 
Digests Within a short time of their publication, it can 
be easily ascertained how they have been received b,v the 
jniblic- If wj'ell-received they may be used as the ground- 
work of future codes. 

The drafts prepared by the different Indian Daw Com- 
missions are official Digest in a sense, so are also the drafts 
of the German and Japanese Civil Codes, which after pro- 
longed discussion of their merits and demerits received the 
legislative sanction (4) 

Other materials will be dealt with in Ivccliire TX. 

(1) Pollock on 8th Bd^pTTsT - — 

( 2 ) Reboit of the Indian Law Commi.suonct k, dated, 2wcl July 

(3) MarshniaiPs Life of Catey, Maishman and IVard Vol I 
P 32. 

U) See also Decs. IX, XI, XID 
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Soon after the granting of the Charter of 1755 to the Lkc. 
Bast India Company the Battles of Plassey and Buxar were 
fought and won and the East India Company gradually 
assumed the sovereign authority in this country The Re- 
gulating Act, 1773 (13 Geo. III. c 63) laid down specific laws 
for the Government of India and for the appointment of a 
Governor-General and Conned. The Council originally con- 
sisted of four (4) members, but PitCs Act (24 Geo III sess 2 
c 25) reduced this number to three (3) in 17S4 vSections 36 
and 37 of this Act empowered the Governor-General and 
Council to make and issue such Joules and Ordinances, and 
Regulations, for the good order and civil government of the 
Company’s settlement at Fort William in Bengal, and all 
places subordinate thereto, as should be deemed just and 
reasonable, and not repugnant to the laws of England , 
provided that such Regulations should iK.t be valid unless 
registered m the Supreme Court of Judicature to be estab- 
lished under that vStatute. 

In 17S1 the vStatute 21 Gto III c 70 empowered the 
Governor-General and Council to frame Regulations for the 
Promncial Courts, without having them registered in the 
vSitpreme Court But they w’cre unable to pass any Re- 
gulation w'hich the vSupreme Court was m any ivay bound 
to recognize, unless it w^as ]>reviouslv registered in that 
court as directed by the x\ct of 1773 

It w’as not till 1S33 that the Registration of laws in the 
Supreme Court or any Court of Justice was rendered un- 
necessary (3 & 4 Wil IV c 85. ^45) 

It was not till the year 1800 that the Governor and 
Council of Fort .St George at IMadras was invested with 
legislative poiver 

^'The right of the Government of Boiuba.v to make 
Regulations had been held to stand inhired from, and to 
be recognized b\" the nth section of the 37th Geo III. c 142 ; 
but it was more formally conferred bv the 47th Geo III 
vSess 2 C.68 in 1807. 

'Tt does not appear’’ sa.vs Cowell -i' ^That the Gover- 
nor-General exercised any direct authority over the Gover- 
nors in Council at ]\Iadras or Boinbav in the matter of making 
I1UVS He had control over them in political matters under 
the Act of 1773, Revenue matteis under the Act 

of 1797 A copy of every regulation passed at IMadras and 
Bombay w^as sent to the Governor-General in Council, but 

fi) Coiiit^ a>id Legislative AuthoJtfics in Bfitish India, stli Kd. 

p. 65. 
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it does not ajipear that it was submitted lor apjjroval belore 
being passed The legislative powers of the Governor- 
GeneraPs Council were confined by the term of its constitu- 
tion and in practice to the Presick‘ncv of Bengal ’’ 

In 1S13 the Governor-General and the Governors in 
Council in their respective Presidencies, with the sanction 
of the Court of Directors and the Board ol Commissioners 
were enipowercdto impose duties and taxes within the towns 
of Calcutta, IMadras and Bondiay. 

The Charter Act ot 1S33 introduced imiiortaiit changes 
into the system of Indian ,^dniinistration (3 4 Wil IV. 

c 85) By the 39th section of that Act the superintendence, 
direction and control of the whole ci\a’] and military Govcrii- 
incnt of the British territories and revenues in India became 
\xsted in the ‘T)overnor-General and Counsellors, to be styl- 
ed the Governor-General of India in Council ” By the next 
section it was provided that the said Council should con- 
sist of four ordinary inenibers, instead of three as formerly 
and of these four, three should lie or haw lieen, servantv^ of 
or appointed by the East India Company ; and that the 
fourth should lie appointed from amongst persons who 
should not be servants of the said Company by the Court of 
Directors, subject to the approbation of His ]\rajesty ; and 
that such member should not vsit or x'ote in the said 
Council except at meetings thereof ior making Taws and 
Regulation This fourth member was the Taw IMember and 
Eord Macaulay was the first I^aw JMember. vSection 43 em- 
powered the Governor-General in Council ^Ho make laws and 
Regulations for repealing, amending or altering any Raws or 
Regulations whatever now in force or hereafter to be in force 
. . . and to make Raws and Regulations for all persons, 
whether British or Native, Foreigners or others, and for all 
courts of justice whether established by His Majesty’s 
Charters or otherwise and jurisdictions thereof, and for all 
])laces and things whatsoever, within and throughout the 
uliole and every part of the British territories in India, and 
for all servants of the said Company within the dominions 
of Princes and vStates in alliance with the said ‘Company ” 
Thus the legislative power of the Governor and Council of 
Bombay and IMadras was taken away by this Act ''The 
restriction of the legislative power to a Council at the chief 
Presidency is imdoubledly a great improvement on the 
former plan, inasmuch as it secures uniformity in the sys- 
tem of legislation, and renders nmiecessary the constant re- 
enactment of different Raws at the several Presidencies, 
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when such laws are applicable to the whole of British I^ec Ah 
India’ ' It was not till i86i that the legislative authority 
was given back to the Governors of Bombay and Madras. 

Section 48 provided ‘'That all Taw’s and Regulations 
shall be made at some meeting of the Council at which the 
said Governor-General and at least three of the ordinary 
Alembers of Council shall be assembled (2] and that all other Quorum, 
functions of the said Governor-General in Council may be 
exercised by the said Governor-General and one or more 
ordinar}’- Member or Alembers of Council and that in every 
case of difference of opinion at meetings of the said Council 
^vhere there shall be an equality of voices the said Governor- 
General shall have two votes or the casting \'otc ” 

The difference in the status of the Law Aleniber and 
other Members of the Governor-Generars Council continu- 
ed till 1853 when the Charter Act of that year placed the 
Law Member on the same footing with the other Alenibers 
of the Council and was given the right to sit and vote at 
executive meetings By that Act the Governor-Generars 
Council was enlarged and besides the four ‘‘ordinary” mem- viembers 
bers it had 6 “legislative” members Thus the Legislative 
Council consisted of 12 members. 

I The Governor-General. 

* ji 

7 The Commander-in-chief. 

3, 4, 5, 6 The four ordinary members of the 
Governor-General’s Council 

7. The Chief Justice of Bengal 

8. A puisne Judge. 

9. 10, II, 12. Four representative members. (Each 

receiving a salary of £SyOOO a year) from 
Bengal, Aladras, Bombay and the N -\V. Pro- 
vinces Under the provisions of this Statute 
I; the meetings of the Legislative Council were 

made public and their proceedings were offi- 
cially published After the passing of this 
‘ f>tatute (1853) bills were referred to s.,lect com- 

mittees instead of a single member. 

J Even after the introduction of a single member from 

each local government in 1853, “Aladras and Bombav com- 
plained of the enormous preponderance of authority which 
Bengal through her Council acquired over the sister Presi- 
dencies” (Cowell I.ec. IV p 76b “There is no doubt” 

(i) Vlorley’v*? Digest. Introduction clxiii. 

' (2) Vnder §40 the Court of Directors were empowered to appoint 

; the Coniinander-in-chief as an extraordinary member, 

. 
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says lyord Canning (i) the introcluctiou of single mem- 
ber from each local Government has been a great advantage 
But although an impi'ovenient lia.s been thus made in the 
system antecedent to 1853 I do not think it has been carried 
far enough I do not think that the principle of represent- 
ing the local governments having been once admitted, the 
Governments of IMadras and Bombay can be reasonablv ex- 
pected to be satisfied with the share which the\' at present 
have ill any legislation directly concerning their own Pre- 
sidencies, and I believe that by gitdng them a much larger 
share in it, careful local measures may be facilitated and ex- 
pedited, without leading to any interference with measnres 
of a general character, or with the authority and responsi- 
bility of the Governor-General in Council To remove 
this objection *‘Tlie Indian Councils x\ct, 1861” (24 & 25 
Yic c 67) was passed In introducing the Bill Sir 
Charles Wood (afterwards Tord Halifax) said (2) ^%orcl 
Canning strongly feels that although gre^at lienefits have 
resulted from the introduction of members into his Coun- 
cil who possess a knowledge of localities, the interest of 
wliich differs widely in different part^ of the country ; yet 
the change has not been sufficient in the first place to 
oveiTome the feeling* wiiicli the other Presidencies entertain 
against being overriden, as they call it, bv the Bengal Coun- 
cil ; or, on the other hand, to overcome the disadvantages 
of having a body legislating for these Presidencies without 
acquaintance with local w’^aiits and necessities This nnist 
obviously be possessed to a much greater extent Iw those re- 
siding on the spot And, therefore, I I'lrormse to restore, 
I may say to the Presidencies of iMadras and Bombay, the 
power of passing law^s and enactments on local subjects 
within their owui territories , and that the Governor of the 
Presidency in the same manner as the Governor-General, 
w'hen his Council meets to make kw^s, shall summon a 
certain number of additional members, to be as before, either 
European or Native, and one-half of whom at least shall not 
be office-holders 

This Act fi) modified the constitution of the Goveriior- 
GeneraPs Executive Council, (ii) remodelled his Legis- 
lative Council, (iii) gave powder to the Governors in Council 
in Bombav and Madras to make laws for the Ooverninent 
of those Presidencies (iv) and provided for the constitution 
of like legislative authority in Bengal, N.-W Province 

(1) Lord Catming's DesMcli dated, gth December, iSsQ 

(2) Hansard\‘^ Vehaie^ Vo! clxiii 63c} 
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(now the United Provinces of Agra and Oitdli) and the Lec. V. 
Punjab. 

By §3 a fifth Ordinary Member was added to the Indian Councils 
Governor-Generars Council. * ^ i* 

For the purposes of legislation the Council con- 
sisted of 5 ordinary members and additional members. 

The number of additional members was not to be less than 
6 nor more than 12, nominated by the Governor-General and 
holding office for two years ; provided that not less than 
one-half of the persons so nominated shall be non-official 
X^ersons i,e, persons not in the civil or military service of 
the Crown. Besides these tlie Ifieutenant-Governor of a 
jwovmcc was also to be an additional member whenever 
the Council held a legislative sitting within his Province 

It was also provided that the Governor-General might 
make Ordinances having force of law in cases of urgent 
necessity but such an Ordinance would be valid onh' for 


six months (i). 

According to the provisions of the Indian Councils Act, 
1 86 1 the Bengal Legislative Council was established in 
1S62 (17th laiiuary) ; N.-W. P and Oudh Council in 1S86 
(November 26) ; that for the Punjab in 1897 (April g) 
that for British Burma m 1S9S In 1912 when the Province 
of Behar was created, a Legislative Council was also given 
to that Province not under the Statute of 1801 but that of 
1912. The Central Provinces and Assam also have now 
got their own Legislative Councils. 

These local legislatures differ from those of Bombay and 
:Madras which existed before 1833 on a very imj^.ortant point 
viz that before 1S33 the Regulations of the Provincial Legis- 
latures of Bombay and IMadras did not require the sanction 
of the Governor-General, though they were sent to the 


Difference between 
the <il(l and 
present day 
Prov incial 
Degislature. 


Governor-General, they were not sent to him for his approv- 
al : while at the present time the local governments are 
bonncl to transmit copies of the different Acts passed by them 
to the Governor-General and no local law is of any value 
until it has received the assent of the Governor-General, 
who can veto any Bill passed by any local legislature (2). 

Up to the passing of the Indian Councils Act, t86i Ae 
Bxecutive Government made laws for the Non-Regulation Pro\ iiices. 
Provinces by means of Circulars, Orders and Rules. Doubts 


(i) 24 & 2S Vic C67. §23 1 -1 

2) Orissa Tenancy Bill passed by the Bengal begislatiye Council 
in 1012 was vetoed bv the present Governor-(^neral of India Some- 
time ago the Doab Canal Bill of the Pumab Legislative Council vas 
reiected in the same way. 


22 
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35 & 33 Vic. C.9S. 


33 ^ 34 ^ ^3 


37 & 3S Vic. C.91. 


5> 56 Vic C.T4 


having been raised whether the Governor-General in Coun- 
cil could legislate for the Noii-Regiilation Provinces in that 
way, the doubts were removed b}" §25 of this vStatute. Now 
the Council of the Governor-General possesses the sole 
Legislative authority for the Non-Regulation Provinces. 
Under the provisions of 33 and 34 Vic c 3 the Governor- 
General can make Regulations for the peace and good 
government of Non-Regulation Provinces 

The Indian Councils Act, 1S69 (32 & 33 Vic c 98) 
authorized the Governor-GeneraPs Council to make laws 
for all native Indian subjects of Her IVlajesty, in any part 
of the world 

A very important modification in the machinery for 
Indian legislation was made by the Government of India 
Act, 1870 (33 & 34 Vic. c 3) It was passed to enable the 
Governor-General of India in Council to make Regulations 
for the peace and good government of certain territories in 
India, otherwise than at meetings of his Legislative 
Council. In 1S74 (.37 & 3^ Vic c 91) the number of ordi- 
nary members of the Governor General’s Council was raised 
to 6 , and the sixth member was to be appointed for public 
works purposes. The Indian Councils Act of 1904 (4 Ed 
VII c 26) removed the necessity for appointing him special- 
ly for public works purposes. 

The Indian Councils Act 1892 (55 & 56 Vic c 14) pro- 
vided for an increase in the number of additional memliers 
of the Indian Legislative Councils. vSection i of this v^tatute 
provides that the number of additional members of the 
Governor-GeneraPs Council nominated by him shall be such 
as to him may seem from time to time expedient, but shall 
not be less than 10 nor more than 16 That the number 
of additional members of Council nominated by the 
Governors of the Presidencies of Fort St George and Bom- 
]jay respectively (besides the Advocate General of the Presi- 
dency or officer acting in that capacitv) be such as to the said 
Governors respectively may seem from time to time expe- 
dient, but shall not be less than 8 nor more than 20 The 
Governor-General was also authorized to increase the number 
of members of the Legislative Councils of Bengal and the 
N.-W. Provinces (now the United Provinces of Agra and 
Oiidh) by proclamation, provided always that not more than 
20 shall be nominated for the Bengal Division and not 
more than 15 for the N -W. P. and Oudh. This 
Act also empowered the local legislatures, with the 
previous sanction of the Govcrnor-Gcmnal to repeat or 





alter x\cts of the Governor-Geiierars Council affecting V. 
their Province. 

In the Regulations framed under §i (4) of the Indian 
Councils Act, iSgz elective principles were recognized to 
some extent. The nominations to a certain number of seats 
on the Councils were made on the recommendation of cer- 
tain specified public bodies and Associations. But it was 
not till the beginning of the Twentieth Century that elective 
principles were introduced to any appreciable extent into 
the Regulations laying down the rules for the election of 
additional members This was done by 9 Ed ^TII. c 4. 9 Hd VII. 
Section I of this Statute provilSes that the additional mem- 
bers of the Councils, for the purpose of making laws and 
regulations, of the Governor-General and of the Governors 
of Fort St George and Bombay, and the members of the 
I^egislative Councils alread\^ constituted or wRich may be 
constituted, of the several Eieutenant-Governors of Pro- 
vinces, instead of being all mmiinated by the Governor- 
General, Governor or Eieutenant-Goveriior m manner pro- 
vided by the Indian Councils Act, tS6i and 1S92, shall 
include members so nominated and also members elected in 
accordance wuth regulations made under this Statute. It 
also fixed the maximum numbers of nominated and elected 
members of the different Legislative Councils. It also 
created an Executive Council in Bengal and provided that 
the number of members of the Executive Council of 
Bombay, INIadras and Bengal w^as not to exceed 4 

The Government of India Act, 1912 (2 and 3 Geo. V 
' affected the status of the Bengal Division of the Presi- 
dency of Fort William. Behar and Orissa w^ere taken out 
of the Bengal Division of the Presidency of Fort William 
and w^ere placed under one Lieutenant-Governor, and 
Bengal (including Eastern and Western Bengal) was raised 
to the status of a Presidency under a Governor with an Exe- 
cutive C<mncil (i) 

Now a days certain local authorities have got the 
powvT to make Rules for certain purposes. The Rules 
framed in the exercise of this right have the force of kwv 
and arc taken as part of the Act conferring the rule-making 
powm' (2) 

The General Clauses Acts contain only a portion of law 


(r) See bee IV. for changes introduce 1 by this Statute. See 
also Appendix B. 

( 2 ) See bee. VI. 
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Interpretation 
of Statutes 


rH)]>er mode of 
(kalnii^ with an 
Act intended to 
codify a particular 
blanch of the lau. 


Consideration 
of pre\ious kaw 


oil this subject (i) Most of the rules relating to this sub- 
ject arc to be gathered from judicial decisions and some of 
the important ones will be given in this lecture. 

Where the law has been codified it is of little avail to 
en(|iiire what is the law apart from such codification, but 
the judges must look to the Code itself as their guide {2). 

think/" says Lord Herschell (3), 'hhe proper course 
is in the first instance to examine the language of the 
statute and to ask what is its natural meaning uninfiiienced 
by any considerations derived irom the previous state of 
the law, and not to start with inciuiriiig how the law pre- 
viously stood, and then, assuming that it was probabL" in- 
tended to leave it unaltered, to see if the words of the enact- 
ment will bear an interpretation in conformity with this 
view. If a statute, intended to embody in a Code a parti- 
cular branch of the law, is to be treated in this fashion, 
it appears to me that its utility will be almost entirely des- 
troyed, and the very object with which it was enacted 
will be frustrated. The purpose of such a statute surely 
was that on any point specifically dealt with by it the law 
should be ascertained by inter{)reting the language used 
instead of, as before, roaming over a vast number of 
authorities in order to discover what the law was, extracting 
it by a ininiitc critical examination of the prior decivSioiis. 

. I am of course far from avsserting that resort may 
never be had to the previous slate of the law for the pur- 
pose of aiding in the construction of the provisions of the 
Code . . . What, however, I am venturing to insist 

upon is, that the first step taken should be to interpret the 
language of the statute, and that an appeal to earlier deci- 
sions can only be justified on some special ground "" 

It is well-settled that, although a repealed statute has 
to be considered, as if it had never existed, this does not 
prevent the Court from looking at a rei>ealed Act pan 
materia on a question of construction (4) 

In construing an Act we are to read the words in the 
light of the object of the Act and are to presume that a 
consistent purpose underlies those words (s). 

(1) vSee Lecture VI under heading “Prehminirv part of the 
Code Interpretation of Statutes”, 

(2) Burn & Co V McDonald figoS) 36 C. 354, 364. 

(3) Bank of England v VagJiano (iPpi) 'A.C 107, IH. 
Noicndia ta Kamal (iRQf-)) 23 LA. iR, 26 

(4) Expaitc James hmid Copeland (1852) 2X)eO M 8 z 0 . 914 ; 
BalcshTi^arv. Bhaguafhi (1908) 3s C 701, 711 , Bell v. The Municipal 
Commissioners for the City of Madras, (1902I asM. 457, soo. 

(5) Secretary of State v Clajanan (ign) Ab. 362, 367 sc. 13 
Bom. L-K. 273 (Civil Procedure Code). 



^73 


Where a later Act of Legislature dues not piirixut or j^r^c. . 
affect to superbede an earlier Act, the Court mil endeavour 
to read the two enactments together, and to avoid conflict 
if possible (i) 

No general rule can be laid down to determine whether 
a provision in a statute is absolute or directory, and al- 
though the language used may be mandatory, it is by no 
means conclusive (z). 

Ill construing a Statute which affects the liberty of the 
subject, the Courts should not only adopt the natural and statute^; affecting 
ordinary construction, but should construe strictly ex- h^>erir of suhiects. 
pressions occurring therein (3).^ It is a well-settled prin- 
ciple of interpretation that no statute is to be construed to 
take away private right of property, unless such an in- 
tention appears by express icoids, or by necessary impli- 
cation {4). 

An Act or Statute imposing penalties must be construed t t 1 f 
strictly (5), and when its language is ambiguous, it should Pcnli siatnWs 
be construed in the manner most favourable to the liberties 
of the subject , this is more specially so when the penal 
enactment is of an exceptional character (6) Criminal en- 
actments are not to be extended bv construction and when 
an offence against the law is alleged, and when the Court 
has to consider whether the alleged offence falls within the 
language of a criminal statute, the Court must be satisfied 
not only that the spirit of the legislative enactment has been 
violated, but also that the language used by the Legislature 
includes the offence in question and makes it criminal (7). 

Although an offence is expressly made piniishable 
lyv a special or local law, it will also be punishable under Codes Cntumal 
the Penal Code, if the facts come wnthin the defini- 
tions of the Code (8) But when an act or omission consti- 
tutes an offence under two or more enactments, then the 
offender shall be liable to be prosecuted and punished under 
any of those enactments, but shall not be liable to be 
punished twice for the same offence (9) 

When an act or omission is made penal by two Acts, 


fi) Rangacharva v Dasachatya fujia) 37 B. 231. 

(2) Lcvma Ashton V Madhabmant iigio) 14 C \y X 561^ yiS 
f^) Bissunibhiit v Queen Eniprcs'> fiQotd X loS. 

(4) Cmachawn v A^fadannissa, {iS%) 12C 430 , 433 ^ ^ 

(si Jetha V Ram Chandra (1892! 16 B. 689, 694 , 

Kola Calaiiii, 8C 214 See also BeaPs Cardinal Rules of Legal Intct- 
prefalunu p 443 2iid lid 

(6) Reii. V Bhi^ia Bin (1876) iB 308, 311. 

(7) Britt V Robinson LB 5 C P 503, 513 

(8) Rc(i V Rama (1S83) 6]\r 249 

(9) Act X of 1897 §26 General Clauses Act. 
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Gencial Acts 


Interpretation of 
Statute incor- 
porated by 
reference 


one general and the other special, it is desirable that the 
sentence should be passed nndcr the special i\cl (i). 

When there is an intention to apply the provisions of 
the general criminal law to acts authorized or rcciuired by 
particular statutes, that intention is always made clear by 
express words to that effect {2) Instances of this may be 
found in the Cess Act (Bcng Act IX of 1S80) §94 ; in the 
Estates Partition Act (Beng Act WII of 1876) §148 , in 
the Income Tax Act (II of iSSb) 87 > ib the Land 

Acquisition x\ct (I of 1894) §10 ; in the Bengal Excise Act 
(V of IQ09) §42 (i) (d) and Sso- 

The general rule on this point is that a statute pres- 
ciibing rules for special subjects is not controlled by subse- 
quent legislation of a general character (3) But the opera- 
tion of this rule may be precluded in regard to j^articular 
enactment either by express legislation or by the inference 
which may be drawn from the character of a special enact- 
ment as a complete Code or otherwise (4). 

Where a statute is incorporated by reference into a 
second statute, the repeal of the first by a third does not 
affect the second Section 13 (c) of the Dekkhan - 4 gn- 
citUinisi^i' Relief Act (XVII of 1879) incorporates by 
reference vSeclion 257 A of the Civil Procedure Code of 1S82 
(XIV of 1S82) and the repeal of S257 A ol the old Civil Pro- 
cedure Code has not the eft'ecL of repealing §13 (c) of the 
Dekkhan Ag}iculiii7ists' Relief Act (5) 

The canons of construction \iduch have long been 
applied in construing English Acts of Parliament may be 
applied to many but not to all the Acts of the Government 
of India '^Hence,” says White J (6) 'An construing an 
Act of the Government of India passed in the form peculiar 
to the Hindu Wills Act, I think the sound rule of construc- 
tion is to give their full and natural meaning to the jwovisos, 
and only to give effect to the enactments contained in the 
applied sections and chapters, so far as the latter do not con- 
travene the full and natural meaning of the jirovisos ; and 
that this is the sound rule of construction, although the 


(r) Kuloda V The Empci or (igob) nCWVN loo 

(2) Chandi V Abdiu Rahman (1894) 23C 131, 139. 

(3) Ahcigavenny v, Btacc bR 7 Ibw 170 , ^Kamalammal v 
Pecfu {1897) 20 M 481 

(4) Vecramma v Ahhiah (1891) 18 M 99, 104 (JJmilalion 4cf 
and Registration Act) followed in Abdul v, haiifun (19)3) 3uC ^32 
But not followed in In rc Land Acquisition Act (1903) 3(<B '275, 288. 
This divergence of \iews niav be removed onlv hv the legislature 

(5) Trimbak v, Abaji (1911) 33 B 307/800 also 8 §6—8 Act 
X of 1897. 

(6) Alangamonjaii v. Sonamoni (1882) SC. 637, 641. 
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result of carrying it out may be that some of the ap- hEc. 

plied sections are rendered nugatory’ To construe such 

be to introduce changes into the Hindu Law by a side wind 
an Act by the canon laid down in the case cited (i) would 
as it were, and also when there is no clear expression on the 
part of the Tegislature of an intention to alter that law ” 

The difficulty in construing the Hindu Wills Act arises 
“from the mode of legislation,” from the way in which 
upwards of 150 sections of the Indian Succession i\ct have 
been imported into §2 of the Hindu Wills Act without suffi- 
cient consideration, as to whether some of those sections, 
w'hich were quite appropriate in the first Act, were equally 
so in the second (2) 

When an Indian Act extends to India the provisions 
of an English Act, English decisions on that Act may be Reference to 
referred to as a guide in construing the Indian Act (3) In ckcisioiw 

construing section 39 of the Indian Contract Act English 
decisions have been referred to as useful guides in determin- 
ing what amounts to a ‘hefnsar’ under that section (4;. 

'‘No doubt/' says Edge C J (5) "cases frequently 
occur in India in which considerable assistance is derived 
from the consideration of the law of England and of other 
countries In such cases we have to see how far 
such law was founded on common sense and on the 
principles of justice between man and man and may safely 
afford guidance to us here." Even where a matter has 
been expressly provided for by any Act, recourse may be 
had to English or American cases if the particular provi- 
sion be ambiguous owing to the obscurity or incomplete- 
ness of the language used in the Act (6) 

There was a good deal of difference of opinion Pioceedings of 
in this country on the question whether proceedings begi.slatureh. 
of the Legislative Councils can be referred to, during 
a trial, but now this question has been settled by the 
authoritative decision of the Privy Council (7). It has been 
held that the proceedings of the Legislature in passing a 

(1) Reg V, Bishop of Oxford, h R 4 Q B D 245. 

(2) Alangamonjari v Sonamont (1SS2) aC. 637, 642 per Garth 
C J ; Subba Reddi v Doraisami (1906) 16 M.L J. 491, 497- 

(3) Thakiir Ganesh v Thakur Harihar (1904) 31 I A 116, 120. 

(4) Rash Behan v Nrittya (1906) 33C 477, 481 

(si The CoUectoi of Gorakhpur v. Palakdhan {1889] 12 A it, t 2 
See also pp. 19, 20 for remarks of Straight J. 

(6) See Woodroffe on Evidence, 5th BM Intro, p. 8 Concerning 
the weight to be attached to American decisions see remarks of Lord 
Cockburn in Scaramanga v. Stamp, s C P D 29-, 3<>3 Calcutta 
Lan Journal, January, igii. 

(7) The 4d General of Bcn,(>aJ v. Piem LaL fiRgs) 22 I A 107 , 

22C. 788, 799. 
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Lhc. V. statute arc excluded from coiisideratioii on the judicial cons- 

truction of Indian, as well as of British Statutes (i). 
This ruling overrules the rule laid down in three 
Full Bench cases of the Calcutta High Court (2) .In the 
last of these cases Pigot J. said 'Tt would, therefore appear 
that unless thCvSe two Full Bench decisions are overruled, 

. that the right of a judge to refer to some of the pro- 
ceedings of the legislative Council in order to arrive at the 
intention of the Legislature, cannot now be (picstioned in 
this Full BcnclF’ 13) In Queen limp, v lUil (hmgadha} (4) 
counsel was allowed to read passages from Sir James 
vStephen’s vSpeech as part ol his address, and as stating his 
own argument in words which the Counsel adopted as his 
own, but he was not allowed to cite them as Sir James 
Stephen's opinion and as authority showing the construction 
to be put upon the section under which the accused was 
charged. Publication of the Objects and Peasons, debates 
in Council (5) and Reports of Select Committees ( 5 ) being 
part and parcel of the proceedings of the Legislative Coun- 
cil cannot be referred to as authoritv. 

In Moosa v. Essa (7) Sargent C J held that 
Obiects and objects and reasons may be referred to in construing 
xeahoiih think,'’ says vSargent C J ^'they may 

be regarded as in the same position as the docu- 
ments permitted to be iw'ed in that case I would, 
however, myself base my decision rather on the establivshcd 
practice of this court, where it has for many years 
been our custom, in cases like the present, to refer to the 
objects and reasons presented to the Legislature ..con- 
sidering that these objects and reasons are really the for- 
mal statement made by the Legal Member of Council, who 
introduced the Bill, I think wc cannot refuse to allow' them 
to be used " 


(1) Ibid See also Queen Kmp. v Bali^anfi^adhar (1897) 

1 12, 126-1 38 

(2) Moothooia V T G. S N, Coy (1883) nC t66 Queen 
Emp. V Ka}fic (1887) 14 C. 721 Fadu v Gout (t8c)2) 19C 544. 

(3) Fadu V. Gour. (1882) 19C 544, 569. 

(4) (1897) 22B. T12, 128. 

(5) Queen Emp. V. BaJganyadhar {1897) 22B 112, 126 ; Mahani} 
V. Tlaj. (1903) 26A X44, 147. 

(6) Kadn v Bhaumu (1S92) 14 A 145. But such repot ts were 
referred to in R v Kartic (1887) T4C. 72X, 728. Mahomed v. Ahmed 
(1887) 15C. 139 , Ramesh v Him (1890) 17C 852, 860 ; Ram v Han 
(1892) 16M. 207, 210 

(7) (1884) 8B, 241, 247 following In le Mew 31LJ. Banker, 87. 
See also Moothora v. I G. S. N Coy (1883) loC', 166, 192, 1%. 
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111 Fadu V. (tout ( i ). Prinsep J. referred to the 
objects and reasons of the vSpecific Pelief Act but doubted 
whether such reference is legitimate But in Kadu 
Bhmvani {2) the x\llahabad High Court declined to 
look at the objects and reasons. ''It appears to me 
that when a court has to put a construction on a 
vStatute, whether of the Imperial Parliament or of the 
Legislative Council of India, it is the Statute alone 

to which the court is entitled to look If one 

were to refer to such debates and reports in order to ascertain 
the true construction in law^ of a Statute finally passed by 
the Legislature, it would be necessar>" to see whether any 
alteration took place between the time of the debate or the 
report and the final passing of the Bill into statute law, and 
one would be construing the language of the report or the 
debate and not that of the Statute . . if judges were to 
allow their minds to be influenced in the construing of a 
statute by debates in Parliament or reports of select commit- 
tees or other bodies on the bill, statute-law w^ould be reduced 
to confusion, and instead of there being one principle of cons- 
truction of statutes well understood by lawyers, the cons- 
truction of statutes would be reduced to no principle at 
alP^ (3). Now" the point has been settled in the negative by 
the Privy Council (4) Under that ruling the draft stages 
of a Bill cannot be refered to (5) In Tamck v Prosono (6) 
Couch C. J ruled that Acts cannot be interpreted by Reports 
of Law Commis'sioners. But in Queen Emp. v Kariic {7) 
Petheram C. J. in construing §54 of the Indian Evidence Act 
referred to such reports. It is necessaiy- that the Legislature 
should decide the point one w"ay or the other. If the words 
of any section admit of any reasonable doubt the title of the 
Chapter in which the section has been put may be looked 
to (8). 

(1) (1892) igC. 544, 551 p 569 per Pigot J Bnl now see Jtf. 
Crcnl of Bengal v Preni (1893) 22I A. 107, 118 s.c 22C 788, 799 

(2) (1892) 14 A. 145, 149, 150 per Edge. C J. 

{3) Kadu V. Bhawani (1892) 14A 14s, 149 for remarks of Straight 
J. see p 153. 

(4) Ad -Genl of Bengal v Prem Lai (189s) 22 I A. T07, ii8. 
See also Queen Emp v. Balgangadhar (1S97) 22B. 112, 126-12S. 

(5) Ad. -Genl. of Bengal v. Pj'em Lai {1895) 22T A T07 ti8. See 
also Shaik Moosa v. Shaik Essa (rSS;^) SB 241 , Queen Emp. v. Karfic 
(1887) 14C. 72S where the draft Bill of Evidence Act was referred to. 

(6) (1873) 19W.E. 48, 53. 

(7) (1887) 14C. 721, 72S, 729 See also Ramesh v. Him (1890) 
17C. 852, 859. Queen Emp. v. Ghulet. (1884) 7A. 44, si. 

(8) Eastern Counties etc. Companies v Marriage (i860) 9H 
L Ca 32, Reg v. Krishna (1868) 5 Bom. H.C R. Cr. Ca. 6 q. 72. 
(Criminal Pro. Code) ; Krishnapa v. Panchapa (1869) 6 Bom. H. C. 
2^8, 260 ; Sail Mukhun v. Salt Koondun (1875) 15 B.L R 228, 234. 
(P. C) 
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Keading of 
sections 


Illnstrations 


The preamble is xindoubteclly a part of the Act, and may 
be used to explain it ; and is, as Tord Coke says key 
to open the meaning of the makers ol the Act, and mischiefs 
it was intended to remedy ; but, on the dtlicr hand, although 
it ma\" explain, it cannot control the enacting part, which 
ma^b and often docs, go beyond the preamble” (i) 

In considering the effect to be given to a Section of any 
Act, it may be read in conjunction with another section (2) 
A schedule is a part of the Act to which it is 
annexed (3). 

The phraseology of the Jjeading of the sections cannot 
control the wording of the section. The heading stands on 
the same footing as a preamble, and may be tef erred to for 
guidance if the meaning of the section is obscure (4) . 

The illustrations, although attached to, cto not in legal 
strictness form part of, the Acts, and are not absolutely 
binding on the courts. They merely go to show the inten- 
tion of the framers of the Acts, and in that and in other 
respects they may be useful, provided they are correct (5) 
The illustrations are only intended to assist in construing 
the language of the Act f6). The illustrations ought never 
to be allowed to control the ])lain meaning of the section 
itself, and certainly they ought not to do so, when 
the effect would be to curtail a right which the section 
in its ordinary sense would confer (7) In the last 
case Garth C, J. held that illustration (6) to §26 
(Act XV of 1S77) went beyond the terms of the section 
itself, and the Legislature has omitted this illustration in the 
present Limitation Act. (IX of 1908) The illustrations 
of the Penal Code rank as cases decided upon its provisions 
by the highest authority But as every authority may 
sometimes err the court is jnstifiecl in examining whether 


(i) Salkeld v. Johnson (1848)2 Bx, 256, 283 per Pollock C B : 
Chinna v Mahomed (1865) 2 Mad H C 322. See also BeaPs Catdmal 
Rules of Legal Interpretation 2nd Kd pp. 233-260 

(а) Sah Mtiklmn v. Sah Koondun (1875) 1=; B R R. 228, 231 (P.C ) 

(3) Diitt V. Khedtt (1911) 33A 645, 646 

(4) The Municipal Commissioner for the city of Bomhav v 
JMuncherji (1911) 36B. 405, 414. 

(5) Nanak Ram v Mehin Lai (1877)1 A. 487, 495 Dubev v. 
Ganesh (1S75) lA, 34, 36. See Recture IV for Macanlav’s remarks 
on use of illustrations. 

(б) Shaik Onted zk Nldhee Ram (1874) 22W.R 367, 368 per 
Couch, C J. See also Sooltan Chund v Schiller (1878) '4c! 232, 236 

(7) Koylash v. Sonatun (1881)70. 132, 133 {Limtaiion let illus- 
trations to §26 Act XV, of 1877,) See also Kamalammal v Pecni 
iiSgy) 2oM. 281, 183, {Contract Act §73 illus. (11) and Act XXXIT of 
1839.) 
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the highest authority has erred in inserting any illustra- hEC. V. 

lion (i) 

The effect of an interpretation danse is to give Interpretation 
the meaning assigned by it to the word interpreted in all 
places of the Act in which the word occurs. But it is by no 
means the effect of an interpretation clause that the thing 
defined shall have annexed to it every incident which may 
seem to be attached to it by any other Act of the Legisla- 
ture (2) 

During the period 1833-1854 Bills were passed through 
the Council of the Governor-General and into law without " notes, 

the addition of side-notes tB the clauses. That practice 
was changed with Act XV of 1854 (Borneo Commission 
Act) and since then side-notes have regularly been added 
to all Bills as introduced and have remained in them during 
their passages through Council and into law This practice 
seems to follow the precedent set in England, wdiere the 
side-notes of Acts (since 1S49) usually appear on the Rolls 
of Parliament. The side-notes which now appear in con- 
nection with the earlier Acts, have been added since their 
enactment and can lay no claim to have the authority of the 
legislature. The question whether side-notes are to be 
taken as parts of the Acts or not has been answ'ered in the 
negative. It is now well-settled that marginal notes to the 
sections of an Act cannot be referred to for the puri^ose of 
construing the x\ct. The contrary opinion originated in a 
mistake, and it has been exploded long ago (3). In Ad. 

General of Be?igal v. Prem (4) and Dukhi v Halioay {5) 

Calcutta High Court, while holding that marginal notes 
formed no part of an enactment, appear to have referred to 
the same on the question of construction. But the Privy 
Council in Thakiirain Btdraj Rae Jagat Pal (6) has ruled 
that such notes cannot be referred to on the qtiestion of cons- 
truction. 

The official translation of an Act has no legislative force Official traiiblation* 
or sanction (7). 


(1) Reg. V. Rahmiat. (1876) iB. 147, 15s- 

(2) IJmacliaran V Ajadannissa (18S5) 12C. 430, 433. 

(3) Thakurani Balraj v Rae Jagat Pal (1904) 31 I.A. 132, 142 , 
26 A 393, 406 , 8C W N 699 , Piinardeo v. Ram Sarup (1S98) 25C. 
SsS, S62. Emp V. Alloomiya (1903) 28B. 129, 142. In Kameshwar 
V. Bhikhan (1893) 20C. Pigot J. expressed a different view. See also 
Maxwell on Inferpretatwu of Statutes 3rd Bd. pp. 58, 59. Crates’ 
Statute Law. p. 196. 2nd Bd. 

(4) (1S94) 31C. 75S. 

(s) (1895) 23C 55, 39- 

(6) (1904) 31I.A 132, 142. 

(7) Jetha V. Ramchandra (1892) 16B. 689, 698, The Collector of 
Broach v. Venilal (1896) 21B. 588, 594. 



LECTUJiE VI 


PROGRESS OF CODIFICATION IN BRITISH INDIA. 

Classification of Roman jurisprudence law has been classified under 

Paw for Codi- three heads, viz., (a) law ot persons, (b) law of things and 
(c) law of actions , and this classification has been followed 
in all codes based on Roman law, but in modern juris- 
prudence law is generalh" classified according to the nature 
of rights Rights and duties are correlative terms : there 
are no rights apart from duties Without some kind of 
duty there can be no right, and nothing on which a court 
Oi justice can pass judgment. The laws ot every country 
define and regulate the duties (enforceable in courts of 
justice) of all persons subject to them, and consequently 
the corresponding rights. But law does not consist of a 
number of self-contained and mutually exclusive proposi- 
,i tions which can be arranged in a rigid frame work, and we 

cannot classify law into divisions which will be mutually 
exclusive In 1S72 the then Raw Tvlembcr vSir James 
Stephen (i), with reference to codification divided law into 
three parts: — (a) current miscellaneous legislation , mean- 
ing thereby such measures as were necessary to meet parti- 
cular cases ; all financial legislation, acts I'clating to 
emigration, telegraph and legal Practitioners Act &c &c. 
were included under this head, (b) Procedure (i) civil 
(ii) criminad and (iii) revenue, (c) Substantive Laiv 
(i) Government (ii) criminal law. (iii) Taws relating to 
inheritance, (iv) Laws relating to the relations of life. 
Husband and wife, parent and child, master and servant 
guardian and ward (v) Laws relating to contract (vi) Laws 
relating to wrongs, (vii) Laws relating to the enjoyment 
of land. In 1S79 vSir James Stephen in his memorandum 
dated JuE^ 2, 1S79 s^icl that the general plan of operation 
should be to pass into law a certain number of enactments 
but that the proposal to arrange them scientifically should 
be laid aside. Sir Henry Maine also concurred with Sir 
James Stephen in considering that a provisional convenience 
was the utmost that could be claimed for the so-called me- 
thod of ‘scientific' arrangement followed or proposed to be 
followed by the authors of the Anglo-Indian codes. The 

(i) Supplement to the Gazette of India, May 4, 1873, p. 530. 
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Comiiiission appointed in 1879 recoin iiiended that the process Lkc. VI. 
of codifying well-marked divisions of substantive laws should 
be continued and that the eventual combination of those 
divisions as parts of a single and general code should be 
borne in mind. The best order for a code is, according to 
Sir F. Pollock, that which makes it most useful to practi- 
tioners, w’ho have to deal with it, and not necessarily that 
which would make it easiest to follow to a person ignorant 
of the subject and he divides it into three parts, the first 
part or the general or preliminary part of a code should 
contain the rules of law Avhich will show what persons are 
capable or fully capable of rights and duties, for all human General and 
beings cannot be treated as equally capable (e.g children, 
lunatics See.) Then the legal capacity of persons may be 
extended, as in agency and formation of corporations. The 
general consequences which flow from the ver^’' nature of 
an artificial person, as distinct from the rules governing the 
constitution and powers of trading companies or other parti- 
cular kinds of corporations, have to be considered under 
this head This part should also contain the ^legislative 
Dictionary’* which not only produces greater clearness and 
intelligiblity in the different Acts, but also contributes to 
the attainment of uniformity in our laws and save expense 
by the exclusion of many provisions necessarily inserted 
in different Acts in the absence of such an enactment. The 
law of construction is an important auxiliary branch of 
law and the Fourth Indian Law Commission recommended 
the preparation of a systematic chapter on Interpretation 

The second part of a code should include substantive 

» n Second Pcirt 

law and the law of relief. ‘T understand by substantive Substantive law. 

law” says Sir Janies Stephen **those branches of the law 
which relate to and regulate the common relations of 
life, relations which continue unchanged under all circums- 
tances.” The law of rights, duties and remedies to- 
gether with the necessary auxiliarv rules is generally 
called substantive law by modern jurists Though all 
laws exist for the sake of the common weal, and all 
legal duties must be duties of some person, yet some rules 
and heads of law seem to have regard in the first 
place to the safety or welfare of society as a whole, 
and others to be concerned with the rights of individual 
citizens, the former are called public law and the latter 
private law. Public law again according to Sir F. Pollock I. Public haw. 
may be roughly subdivided under the following heads, 

(a) constitutional ( including the judicial system), (b) Re- 
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B S^lbstanti^ e laN\ 


II Piivate Baw. 


HI. Relief. 


C. Adjective law. 
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gulativc aiul adiiiiuibtralive It includes the x\cts inleuded 
to salcgiiard the public welfare and interest partly by direct 
action of the state and partly by controlling the conduct of 
bodies and persons in matters lawful in themselves, but 
having incidents and results that may lead to public incon- 
venience (c) Criminal vSir F Pollock, taking Mr Justice 
O. W Holmes as his guide, has classified private law into • — 

(a) Civil wrongs 

(b) Property. Conveyance and succession 

(c) Contract — ]\Iercantile law — Companies Bankrupt- 
cy The law of bankruptcy, though its effects are not now 
confined to traders, is in sifbstance a special branch of reme- 
dial law and procedure annexed to the law merchant 

(d) Trusts 

(e) Family relations. 

The law of trusts has many elements in common with 
the law of contracts, and Prof. Holland has classified it as 
a branch of the law of contract, but according to Sir F 
Pollock it stands on a different footing Then, again, the 
law of intestate succession is, m countries where the law 
of intestate succession has shrunk to almost rudimentary 
dimensions, treated as an appendix to the law of property 
and conveyancing , but in India it forms a large portion of 
Hindu and Mahomedan law, and should be treated in its 
proper place, viz , as a branch of the law' of family relations. 
The relation of master and servant was formerly analogous 
to the family relations, but now it is treated as founded 
on contract. Tegal duties are not always fulfilled and it 
is necessary that there should be ways and means for the en- 
forcement of such duties and the satisfaction of just claims, 
in other W'Ords, law deals with remedies as well as rights. 
In some cases what form of redress is available, is a far more 
practical question than whether any right has been violated. 
There are different kinds of remedies The consequences 
of wrong-doing, default or error are different according as it 
is a case for punishment, or for redress to the person injured 
or for both. Then again when there is private redress only, 
the consequences differ according as it takes the form of 
restitution or specific performance or of compensation in 
money. The law of relief occupies a middle ground betw'cen 
Substantive Taw and Procedure and so I have put it here. 

It is not enough to know what arc the legal rights and 
liabilities or what is legal justice, we must know how to 
get justice done by the proper court. ,The rules which fix 
the manner and form of administering justice are called the 
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rules of Procedure or Adjective law Procedure ^'denotes Lec. Yl, 
the mode of proceeding by which a legal right is enforced, 
as distinguished from the law which gives or defines the 
right, and which, by means of the proceeding, the court 
is to administer — the machinery as distinguished fn^m its 
product.’’ (i). 

'Trocedure” says Lord Pen/ance (2) 'hs but the 
machinery of the law after all — the channel and means 
whereby law is administered and justice reached. It 
strangely departs from its proper office when, in place of 
facilitating, it is permitted to obstruct, and even extinguish, 
legal rights, and is thus made to govern where it ought to 
subserve ” Under the head ' 'Procedure” I shall include 
all rules of law which regulate the proceedings and powers 
of Courts of justice and the assessment and collection of the 
land revenue So far as the powers and proceedings of 
the courts of justice are concerned the Civil and Criminal 
Procedure Codes, the Civil Courts x\cts, the Evidence Act, 
the Eimitation Act and the Registiation Act have codified 
the law^ on those subjects As to the Revenue Procedure the 
law’ is contained in the Regulations and the different local 
Acts 

The Statute book of India is composed of 

(1) vSuch Acts of Parliament as extend, expresslv or Contents of Indian 
by implication, to British India x^lso orders in 

Council made by the King in Council and apply- 
ing to India. 

(2) The Regulations made by the Governments of 
Bengal, Bombay and IMadras, before the passing 
of the Government of India iket, 1833 (s & 4 Will 
IV C.85). 

(3) The Acts passed by the Governor-General in 
Council since 1834 Aho Rules, Orders, Regula- 
tions, By-law’^s, and Notifications made under 
the authority of English Statutes and Indian 
Acts. 

(4) Acts passed by the local legislatures of Bombay, 

IMadras, Bengal, the Ihiited Provinces of xA.gra 
and Oudh, the Punjab, Burma since their consti- 
tution. 


(1) Poyser v Minofs (1S81) 7 Q B D per Lush L. J. 
cedure” is sometimes synonymous with Tractice/ but Practice is 
usually confined to minor details within a given form of procedure. 

(2) Kendall V Hamilton (1S79) 4 Ap. Cas 504. 'las ; Chhaveman- 
nes^a v. Basirar (igxo) 37C. 399, 404, per ^Mookerjee J. 
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Lec VI. (5) The Regulations made by the Governor-General 

under the Government of India Act, 1870 (3 3 Vic. 
c. 3 )- 

(6) The Ordinances, made by the Governor-General 
under §23 of the Indian Councils Act, i86x 
(24 & 25 Vic C.67) and for the time being in force. 
Rules, laws and regulations made by the Gover- 
nor-General or the Governor-General in Council 
for non-regulation provinces before 1861, and 
confirmed by § 25 of the Indian Councils Act, 
1861 

"T 

Indian vSiaiuie Almost all these Enactments, Rules, Regulations and 

Book. Notifications are to be found in 

(1) 2 Volumes of English Statutes relating to India 
(1698-1899) 

(2) 6 Volumes of General Indian iVets of the Council 
of the Governor-General of India (up to the 
end of the year 1908) 

(3) II Volumes of Provincial Codes. 

(4) 4 Volumes of General vStatutory Rules and Orders. 
Made under enactments in force in British India, 
These volumes contain (a) Certain Orders of the 
Crown and Orders of the vSccretary of State which 
are of direct or special importance to India e.g. 
The Tetters Patent of the Chartered High Courts 
and the regulations made under the Naturaliza- 
tion Acts . There are also a few Orders in Council 
made by the King in Council e.g an order by 
the King in Council, dated 7th March, 1904 (pub- 
lished in the Gazette of India 1904. Pt I 363) 
declaring that ch. II. of the Indian Extradition 
Act, (XV of 1903) shall have effect in British 
India as if it were a part of the Extradition Act, 
1S70 (33 & 34 Vic. c 52. See Vol. III. p 1829 
of the General Statutory Rules & Orders) . These 
volumes also contain the vStatutory rules made 
in India under the authority of (a) English Eegis- 
lation {b) Indian Legislation. These volumes 
contain the General Statutory Rules and Orders 
issued up to the end of the year 1909. 

(5) 2 Volumes of the Bengal Local vStatutory rules 
and orders down to the end of the year 1902. 
These two volumes supersede the ‘‘compilation 
of Notifications and Orders of the Government 
of Bengal having the force of law^* published in 
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1884. These volumes contain the Statutory rules Leg. Vf . 
and orders issued under 

(a) the Statutes of Parliament (apx>licable to 
Bengal) 

(b) the Acts of the Governor-General of India Indian vStatutc 

in Council, Book. 

(c) the Acts of the Bengal Legislative Council. 

(6) 2 Volumes of Local Rules and Orders made under 
enactments applying to Bombay. First volume 
contains Rules and Orders applying to Bomba}^ 
exclusively and made under 

(i) Statutes of Parliament and 

(ii) General Acts of the Governor-General of 
India in Council. 

The second volume contains similar rules and 
orders under 

(ill) Bombay Regulations. 

(iv) Local Acts of the Governor-General in 

Council. 

(v) Acts of the Local Legislative Council 

(vi) Regulations made under the Statute 33 Vic. 
c. 3, 

(7) The Central Provinces List of Local Rules and 
Orders. 

(8) Madras List of Local Rules and Orders. 

(9) Eastern Bengal and Assam List of Local Rules 
and Orders. (After April 1912 for Assam only) 

(10) The Punjab List of Local Rules and Orders 

(11) United Provinces List of Local Rules and Orders 

(12) Bunna Rules Manual. 

These different classes of enactments have been divided 
into three groups by Sir C. P. Ilbert according to their origin 
in the following way (i) : — 

(A ) English rEGisnATiON — 

I. Acts of Parliament. 

II. Orders in Council made by the King in Council. 

(B.) Indian legislation — 

III. The old Bengal, Madras, and Bombay Regula- 

lations. 

IV. Acts of the Governor-General in Council. 

V. Regulations made by the Governor-General in 
Council under the Government of India Act, 

1870. ^ 


(1) Legislative Methods and Forms, p 174. (Ch IX ) 

24 
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A General or 
I'rehminary pact 
of the Code. 

I. Infants. 


VI . Ordinances xiiade by the Governor-General in 
Council. 

VI I . Acts of Local Legislative Councils. 

(C.) DKRlVATIVa LEGISLATION — 

VIII Statutor}" Rules made in India under the 
authority of English legislation. 

IX. Statutory Rules and Orders, Regulations, By- 
laws and Notifications made under the autho- 
rity of Indian legislation. 

X Rules, Laws, and Regulations made by the 
Governor-Gene'?al or Governor-General in 
Council for 'hioii-reg illation provinces^’ before 
i86i, and confirmed by §25 of the Indian 
Councils Act, 1861. 

More than thirty years ago Sir James Stephen re- 
marked that the proposal to arrange the British Indian enact- 
ments scientifically should be laid aside for some time ; and 
since then nothing has been done in that direction. The 
present state of law in this country is that certain branches 
of law have been codified, some partially dealt with by the 
Legislatures and others have been left untouched by the 
Legislatures. Following the classification of law given 
above we shall see what progress has been made in the differ- 
ent branches of law mentioned in that classification 

Law relating to Minors has not been codified yet. 
Trevelyan’s Tagore Lectmes on Minors, when digested, will 
form a very good ground- work for a code. Though the 
personal laws of Hindus and Mahoinedans are included with- 
in this branch to some extent, British Indian Legislature 
have partially modified the law by different Acts e.g the 
Indian Majority Act, 

The following Acts and portions of Acts may be con- 
solidated and put in this part of the code, 

(i) National status of man vied jvomeu and infant 

children in this country, 33 & 34 Vic. c. 14 §10 
and 58 and 59 Vic. c. 43. 

(ii) The Guardians and Wards Act (VITI of 1890). 

{in) The Indian Majonty Act (IX of 1875) amended 

bv Act VIII of 1890 §55. (i). 

{iv) The Court of Wards Act, (IX of 1879 B.C,). 
vSedtion 2 of this Act lays down that nothing 

' (i) Before the passing of Act IX of 187V 

Acts fixing: the age of maiority for the special purposes of such 
Acts e.g Succession Act (X of 1865) §3, applied to the Hindus bv 
the Hindu Wills Act (XXI of 1870) §6— The Limitation Act (TX o^ 
1871) ^3— The Government Savings Bank Act (V of 187 Indian 
Christian Marriage Act, (XV of 1872) §3. 
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contained in this Act shall affect (a) the capacity hEC. 1"!. 
of any person to act in the following matters viz 
marriage, dower, divorce and adoption ; fb) the ' 
religion or religious rites and usages of any class 
of His ]\Iajest5"’s subjects in India ; or fc'i the 
capacity of any person, who, before this x\ct came 
into force, had attained majority under the law 
applicable to him. It has been observed that 
this reservation refers only to the capacity to 
contract, which is limited by §ii of the Con- 
tract Act, and not to the capacitv to sue, which is 
purely a question of procedure and regulated by 
the Civil Procedure Code(i). But it should be 
noted that the Majority Act does not use the 
expression '^capacity to contract but '^capacity 
to act^^ which is of much more wider import (2) 

(r) Indian ConUact Act §§ii (portion relating to 
minors), 183, 1S4 (Agency) ; 247, 24S (Partner- 
ship) . 

(vi) Civil Procedure Code (V of igoS) ord XXXII 

rr. 1-15. 

(vii) The Presidency Small Cause Courts Act §32 (men- 
tions when minors may sue as if of full age). 

(viii) Penal Code and Acts dealing icith crimes . — 

§§82,83 of the Penal Code together with §130 
of Act IX of 1S90. (The Indian Railways Act) 

Penalty for buying or taking pledge from a child 
(Mad Act III of 1888 §66 ; Bom. Act IV of 
1902 §117 ; Beng. Act IV of 1S66 §54 ) in the 
Presidency Towns under the respective Police 
Acts. 

(ix) To7is — The law of torts being uncodilied in 
this country, the question of minors' liability for 
torts is decided by the lules of English Taw of 
Torts i e. infants are liable to be sued for torts 
of all kinds, and except when the action is found- 
ed upon malice or vrant of care, the tenderness 
of the infant's age is immaterial. This portion 
of the i^reliminary part of the code dealing with 
infants requires consolidation, 

Before the passing of the Lnnacy Act of 1912 the bulk 
of the law * relating to the custody of lunatics and the 

(1) Piiyi Kuth i). Kairhirapokil (1881) 3l\I. 24S. 

(2) Bai Shirfnhai v. Khar se dp (1896) 23B ^30, 436, 
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2 LunatiCvS. 

I.KC. VI. 


Ivlina cy Act 1912. 


management of their estates in India was contained in the 
following Acts : — 

(ij The lyiniacy (Supreme Courts) Act, 185 8 
(XXXIV 0/1858). 

(2) The Lunacy (District courts), 1858. (XXXV of 

1858). 

(3) The Indian Lunatic Asylums Act, 1858 (XXXVI 
of 1858) 

{4) The Military Lunatics Act, 1877 (XI of 1877) 
(5) The Indian Lunatic Asylums (Amendment) Act, 


( 6 ) 


1886 (XVIII of 1^886). 


The Indian Lunatic AvSylums (Amendment) Act, 
1889 (XX of 1S89). 

(7) Chapter XXXIV of the Code of Criminal Proce- 

dure, 1898. 

(8) Section 30 of the Prisoners Act, 1900 

The first three of these Acts are based in great measure 
on the English Lunacy Regulation Act, 1S53 (16 & 17 Vic , 
c. 70) and the English Lunatics Act, 1853 (16 & 17 Vic. 
c. 96) These English Acts after frequent amendment are 
now replaced by the Lunacy Act, 1890 (53 Vic c 5), as 
amended by the Lunacy Act, 1891 (54 & 55 Vic c 65). 
It was in the opinion of the Government of India desirable 
that the law relating to the custody of lunatics in India 
should be amended and assimilated with the modern Eng- 
lish law on the subject and the Act of 1912 has effected that 
purpose. In drafting the Act of 1912 opportunity has also 
been taken to rearrange and consolidate as far as possible 
the whole law relating to lunatics. Our law on this sub- 
ject before the passing of the Act of 1912 was not only con- 
fused and wdde spread over several enactments, but was also 
completely out of date. The present Act only consolidates 
the different enactments on the subject and attempts to bring 
the law in certain important particulars into line with the 
modern English Act. Xo question of principle is involved 
ill this Bill (i). 

The Law relating to Lunacy has been codified by Act 
IV of 1912, but that Act says very little about the status 
of Lunatics. This Act together with 14 & 15 Vic. c. 81 
§§1-5, 7, and 47 and 48 Vic. c 64. §10 (4) contains the law 
on the subject. But, for the restricted capacity of lunatics 
we shall have to turn to the Contract Act and the Penal 
Code. So far as Torts are concerned the rule of English 

(i) See the Gazette of India, 23 Sepr. igii, Pt V. p, 147 , aLo 
Pt. VI. p. 635 i ri 



law will apply in this country viz. “that lunatics are liable 
for torts to the same extent as sane persons, provided that 
the torts are coiiiinitted by them while in that condition 
of mind which is essential to liability in sane persons'' (i) 

Contract Act, §§ 6 (4) , 12, 201 ftermination of agency) 
254 (i) (Dissolution of Parternership by order of court) 

Crimes — Penal Code §84. 

This part should contain onlv Pt. II. of the Indian Com- 
panies Act dealing with the constitution and incorporation 
of Companies and Associations under this Act. 

There is no general law of (jprporations in this countiyx 
Each corporation is the creation of an Act and each cor- 
poration is a juridical person and governed by the rules of 
English law, unless there is, any provision to the contrary in 
the Act itself. 

This branch of law is the subject of Tagore Law 
Lectures for 1914. 

Status of females according to the different systems of 
law in force in India should be dealt with in this Part, 
but substantive portion should be included under Substan- 
tive law (Private. P'amily relations). 

This part should also contain the law relating to Inter- 
pretation of Statutes. This branch of law has been codi- 
fied to a very small extent by the General Clauses Act of the 
Council of the Governor-General and of several Provincial 
Legislatures. But a large portion of this subject is only 
judge-made law and it is nece.ssary that law^ on this subject 
should be codified. The General Clauses Acts merely touch 
the fringe of the subject. The following is a list of the 
General Clauses Acts in British India. 

1. The General Clauses Act (X of 1897) consisting of 
29 sections. 

2. The Bengal General Clauses Act (Ben. Act I of 
1899) consisting of 30 sections. 

3. Bombay General Clauses Act (Bom Act I of 1904) 
consisting of 30 sections. 

4. Burma General Clauses Act (Bur. Act I of 1898) 
consisting of 28 sections. 

5. IMadras General Clauses Act (Mad. Act I of 1867) 

consisting of 5 sections. 

Madras General Clauses Act (Mad. Act I of 1891) 
consisting of 22 sections. 

Madras General Clauses Amendment Act (IMad. 
Act II of 1896) consisting of i section. 


Lec. VI. 

2 bunatics. 


3 Companie'^. 


4. Corporations. 


5 Females. 


6 Interpretation 
of Statutes. 


(i) Clerk and Lindsell on Torts, 4th Kd p. 48. 
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I.EC. VI. 

General Clanf^evH 
Acts. 


IMaclras x\ct I of 1S67 does not apply to any Act passed 
after ist January, 1S92. 

6. Punjab General Clauses Act. (Punj. Act I of 1898) 
consisting of 26 sections. 

7. U. P General Clauses Act fU. P. Act I of 1904) 
consisting of 29 sections. 

^^A measure resembling the General Clauses Act of 
1868” says Sir H. IMaine (i) ''has long been contemplated 
in the Legislative Department of the Government of India, 
but has been delayed from various causes, among which 
has been the impression that a series of clauses, having the 
same object as that Act, might possibly be sent out by the 
Indian Law Commissioners It is hoped that if this Bill 
becomes la'w, it wall not only produce greater clearness 
and intelligibility in the Acts hereafter made by the Gover- 
nor-General of India in Council, but will also contribute to 
the attainment of uniformity in our laws, and save expense 
by the exclusion of many provisions now necessarily 
inserted The first enactment of this kind was Lord 
Brougham’s Act (13 & 14 Vic c. 21) The provisions of 
that statute were adapted to India and somewhat amplified 
by the General Clauses Act of 186S (I of t86S) ; and the 
General Clauses Act of 1S87 (I of 1887) was a further 
extension of the same principle. "It is obviously ex- 
pedient” said the Hon’ble Sir M, D Chalmers (2) "that 
the legislative dictionar3^ as it may be called, should be 
contained in a single enactment, and that the two Acts, 
above referred to should be consolidated, and it seems 
desirable to take the opportunity of making any additions 
that later experience may have suggested, and in particular 
to incorporate such provisions of the Interpretation Act, 
1889 (52 & 53 Vic. c. 63), as are applicable to India. 
That {Statute, like the Indian Act of 1887 was drafted by 
Sir C. Ilbert and is in effect a careful revise and extension 
of the latter The proposed measure (3) will have this 
further advantage that it will tend to secure unifonnity of 
language and construction in Indian and Knglish legis- 
lation, in so far as both have to deal with the same subject- 
matter.” Besides this General Act there arc six Pro- 
vincial General Clauses Acts, which have been mentioned 
before. Now the question is, that when the object of all 


(1) statement of Objects and Reasons] Gazette of India Ang. 34. 
1867. p. 1210, 

(2) Gazette of India February 6, 1897, *Pt. V. p. 38. 

(3) Act X of 1897. 
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these Acts is to secui'e uniformity of language and construe- Lec. XL 
lion in the ActSj is it nccessar}" to have all these different 
Acts or is it not possible to have all these different Acts con- 
solidated? If we examine the contents of these different 
Acts we find that § 3 Act X of 1S97, the definition section^ 
defines 59 terms. Section 3 of the Bengal Act {Beju Act L 
of iSgg) defines 48 terms Bombay Act (Bom. Act I. of 
1904) 51 terms. Burma Act {Bur. Act I of 1898] 65 terms. 

U. P. Act (U P Act I of 1904) 50 terms Madras Acts 38 
terms and the Punjab Act (I of 1S98) 60 terms 

Of these terms about 48 of ^eni eg. (i) Abet, (2) Act, 

(3) Affidavit, (4) Barrister, (5) British India, (6) Chapter, 

(7) Commencement, (8) District Judge, (g) Document, 

(10) Father, (ii) Financial Year, (12) Good Faith, (13) 

Government of India, (14) Immoveable Property, (15) 

Month, (16) jMoveable Property, (17) Rule, (18) vSchedule, 

(19) Scheduled District, (20) Sign, (21) Son, (22) Swear, 

(23) Will, (24) Writing, (25) Year &c. &c have been defined 
in identically the same way in all these different iVets. 

There are 5 terms e g Collector, Focal Authority, 

Enactment, &c. which require little change and may be 
defined in a way wliich will make the repetition of the 
definition in each of these Acts unnecessary 

Then again, most of the sections of these different Acts 
are very much the same and require verbal alterations only 
before they can be put in one Code. 

But these Acts do not exhaust the subject and the 
Tagore Raw Lectures by Mr K S. Bonnerjee together with 
the General Clauses Acts may be used as’ tlie groundwork 
of a Code on this subject. 

Now we come to the Second Part of the Code which 
deals with vSubstantive Law. Substantive Law as we have B^^Substanti\ e 
seen before may be divided into two * main heads viz. 

I. Public Law and II. Private Law Public Law again is Coirstiiutional, 
sub-divided into three sub-divisions viz. (a) Constitutional ) 

(including Judicial), {b) Regulative and (c) Criminal. The Government 
Indian Constitutional Law is contained in several Statutes — of India, 
orders in Council and Acts of the Government of India and 
requires consolidation. '^The case for consolidating the 
English Statutes relating to Ihdia^* says Sir C. P. Ilbert (i) 

''is exceptionally strong. The' Government of India is a 
.subordinate Government, having powders derived from and 
limited by Acts of Parliament. At every turn it runs the 
risk of discovering that it has unwittingly transgressed one 

(1) Cover nfnent of India, snd Bd. Preface. 
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of the limits imposed on the exercise of its authority. 
The enactments on which its authority rests range over a 
period of more than 120 3"ears. Some of these are ex- 
pressed in language suitable to the time of Warren 
Hastings, but inapplicable to India of to-da.y, and un- 
intelligible except by those who are conversant with the 
needs and circumstances of the times in w^iich they were 
passed. In some cases they have been duplicated or tripli- 
cated b}" subsequent enactments, which reproduce with 
slight modifications, but without express repeal, the provi- 
sions of earlier statutes ; ^nd the combined effect of the 
series of enactments is only to be ascertained a careful 
study and comparison of the several parts A consolidating 
Act would repeal and supersede more than forty separate 
statutes relating to India.’" 

Another reason why law on this subject should be codi- 
fied is that some people think and teach that there is no 
such thing as British Indian Constitutional Law They do 
not know and cannot see that the constitution is contained in 
forty different Statutes 

Importance of consolidation of this 1 :>ranc]i ot vSubstan- 
tive Law was appreciated by the authorities and there was 
some correspondence between the v^ecretarv of State for 
India and the Government of India on this subject. In 
1873 Secretary of State sent to the Government of 
India the rough draft of a Bill to consolidate this branch of 
law and in 1876 Government of India submitted to the 
India Office, an amended draft, embodying several proposals 
for alteration of the law ; but nothing was clone after that 
and the matter was allowed to drop But though nothing 
has been done by the authorities, that eminent jurist Sir ^ 
C. P. Ilbert has prepared a '^Digest of vStatutor^" enactments 
relating to the Government of India” which is to be found 
in his '"^Government of India \ This Digest together with 
the following important Statutes, Orders in Council and 
Notifications passed and published subsequent to the pub- 
lication of the Digest will be the ground work of a Code. 
The Statutes &c. to be added arc. 

(1) The Council of India Act; 1907 (7 Ed, VII. c. 35^ 
]>roviding that the number of members of the Council of 
India should not be less than 10 not more than 14 

(2) The Indian Councils Act, igog (9 Ech VII c 4:)^ 
It amends the Indian Councils Acts, i86t, 1892, and the 
Government of India Act, 1833. It lias made important 
changes in the constitution and functions of the Indian 
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Legislative Council, and has given power to the Governor- 
General in Council to make changes in the Executive 
governments of the different Provinces in India and to make 
Regulations. The Regulations framed under the provisions 
of this Statute embody the major portion of the law on the 
subject. 

Changes made by this Statute may be considered under 
the following heads . — 

(a) Constitution. 

(b) Functions. 

(a) Constitution — It has been changed in the follow- 
ing respects — 

(0 Numhei — It has been increased. 

(ii) Proportion of official and non-official members ', — 
It has been changed in favour of non-official 
members 

(in) Method of appointment, — All the members are not 
to be nominated Some of them should be 
nominated and some elected. 

(b) Funciions — 

(0 Legislative — No change in the legislative func- 
tions of the Council has been made by this 
vStatute They are still regulated by the Statute 
of i86i 

(li) Deliberative , — Two important changes have been 
made on this point. 

(n'O Interrogatory, — ^The right of members on this 
point has been extended 

(III) Government of India Act 1912 (2 and 3 

Geo. AC c, 6.). 

(IV) The Proclamations, Notifications, etc , containing 
the announcements made by His Imperial Majest}- the Iving- 
Emperor on the 12th December 1911 at Delhi e.g the Pro- 
clamations published under Notifications Nos. 2SS — 391, 
dated 22nd March 1912, published in the GazcLie of India, 
March 23, 1912 (i) 


(i) Pt I pp 363 — 365 Notification No 2S8 (Governor-General 
not to be the Governor of Bengal) It i.s a Declaration by the Secre- 
tary of State in Conncil of India under the powers reserved to him 
by the Past India Company Act, 1853 (16 and 17 Vic. c. 95) and the 
Government of India Act 1858 (21 and 22 Vic c. 106). 

Notification No, 289 (creating the Province of Behar and Orissa) 
It is a Proclamation, to which the sanction of His Maiestv the King 
Rmperor of India has be*en vSignihed by the Secretary of State for 
India ill Council. 

Notification No ago (declaring what territories should be included 
within the Presidency of Bengal). It is a Declaration by the Govet- 


Lm. VI. 
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High Courts. 


Chid Com lb. 


Suhonliiifitc 
Civil Courts 


Hiib Digest also deals with the coiistitiiliou and powers 
oi the Indian High Courts To the StatiitCvS lueutioued in 
Pt IX oi the Digest, Statute i and 2 Geo V c 18 (The 
Indian High Courts Act, 1911) should be added and the 
provisions of the Digest altered accordingly. This Statute 
amends 24 and 25 Vic c 104 §§2, o, 13 — 15, iq Besides 
the Indian High Courts there are chief Courts in the Punjab 
(X\HI of 1884) and Biirnia (\"I oi 1900) There are also 
subordinate Civil Courts in British India The following 
are some of the important Civil Courts Act, which, if pos- 
sible, should be consolidaU'cl — 

(r) Bengal, Province of Agra and Assam — 

Amins' — Assam, Bengal and Province of Agra, 
Act XII of 1855. Civil Com Is' Act (Assam, 
Bengal and Province of Agra ) Act XII of 
1887. 

(2) Bcnnbay — 

Civil Com Is A cl, Bonibav Preddenev. Act XIV 
of 1S69 
(t,) Madras — 

Act III of 1873 (Civil Courts IMadras Presi- 
denev) Act \1I of 1892 (City Civil Courts 
Act ) 

(4) Oudh. — 

Act XIII of 1879 (Oudh Civil Courts) 

(5) Lower Burma. — 

Act VI of iQoo (Lower Burma Courts) 

Other enactments are* (i) Bombay Reg. IV of 1827 
§26 (Law to be administered. Bombay Presidency). 
(2I Act XVI of 1838 (Land vSuits Bombay) (3) XV of 1874 
§§5-7 (Laws Local Extent Act). (4) Reg 1 of 1877 (Ajmere 
Courts), (5) XVII of 1879 §2A (Dekkhan i\gricultiinsts) 

(6) XVIII of 1884 (Punjab Courts Act). (7'^ U.P. Act II 
of 1896 (Honorary Munsiffs — LInited Provinces ) (8) Reg I 
of 1896 (civil justice LTpper Burma), (q) Regulation IX 
of 1896 S§3-8, 71-72, 89, 03, 94 (Civil Justice British Belli- 
chi«taiB (10^ Reg I of 1901 (Coorg Courts), (ii) Reg VII 
of iQoi (Law and Justice N. \V Frontier Province). 
(12) II of 1004 (Central Provinces Courts) (13) Beiig Act 
IV of 1906 § 2 (Civil Courts. vSainbalpur) . 


iior-General, in exerci^t* of powers cotiferied 1 )\ §47 of the Indian 
Coitncilh Act, 1S61 , §4 Government of India Act, 1865. 

^ Notification No 2qi (Assam to be under a Chief Cominissionei') 
It is a Proclamation bv the Governor-General in Council under §37 
of the Government of India Act, 1854 
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The important enactments on this subject (AriiiyJ Lkc, YL 


are . 


{3) Arniy. 


(4) Local self- 
aovernmeiit. 


(ij 44 and 45 C.58 (Ariiij" Act, iSSij. 

{2j xA.ct \TII of 1911 (The Indian Army Act; 

1^3) Act XX of iS6g (The Indian \"olunteers Act) as 
amended by Act X of 1896 and Act \T of 1909 
(4J Act XV of 1910 (The Cantonnients Act, icnoj. 

Law on this subject is contained an different Acts relat- 
ing to Municipalities and District Boards. Condition of 
things IS so different in different parts of the countr>" that it 
is very difficult to say whethej codification is possible for 
some time to come. Municipalities and District Boards have 
been invested Avitli limited power of taxation and administra- 
tion. The following are the important Acts relating to Power of taxation 
Municipalities : — 

(ij Ajmlrl— 

Reg. V of 1S86 §§41-47. 

(2) Ass\?ii (except certain towns) — 

Beng. Act V of 1S76 §§7, 77-^59 

(3) Bengvl (except Calcutta and vSambalpur District) 
and certain towns of Assam — 

Beng. Act III of 1S84 §§7, S5-156, 172, 280-297, 

310-334A. 

C.\LCUTTA — 

Beng. Act III of rSgg §§ 147-233 ; 559 (2) , 


I 

t 


Alumcipahiie'^. 


(4) 


574 ; 575. 


(5) Bombvy Presidency (except Bombay City 


1 


(6) 


# 


(S) 


Bombay Act III of i9oi> §§^4 46-S9. 

City of Bojibay — f, 

Bombay Act III of iSSS, §§139-219- 
Bombay Act IV of 1903 §§45 j 4^- 

(7} Burmv — 

Bur. Act III of 1S98, §§46-70 ; 142 (in). 

Central Provinces & v^ambilpur— 

Act XVI of 1903 §§35-48 ; §105 (m) ; 150 (a) ii). 
(9) COORG — 

Reg. II of 1907 §§ 35 - 47 , §99 (m), §i 44 (a) (i)- 
(10) M\drvs Presidency (except city of Madrasi- 
Mad. Act IV of 1SS4, II of 1907 f^chs. A B.C. 
Mad. Act IV of 1884 §§48 ; 50-110, §269 A. 
Schs. E.F.G. 

Mad. Act II of 1907, §§6-io. 

(it) Madras City— 

Mad. Act III of 1904, §§115, 116 ; §26 (i) (c) ; 
§§117-190, 465 ; 409(5) 
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Substantive 
(b) Regulative 
(i) Kducation. 


Indian 

Universities 

Act VIII of 1004. 


(12) Tm Punjab — 

Act XX of 1891, §^42 Sell. 43-70 ; §143 (f) (g) 
(h) (s) ; §143 (3) §8208, 209. 

(13) Unitkd Provincks — 

U P. Act I of 1900 §850-70, 8187 (i) (k) 

U. P. Act II of 1 S 99 

As I have slated before that the condition of things is 
so clifferenl in different parts of the country that it is very 
difficult to say whether codiffcation is possible for the 
present. 

Now we shall deal with the second Iiranch of substant- 
ive public law 1 e. Pegulativie branch. Hiis is divided into 
several sub-divisions and we shall first take up the subject 
of educatiom. The earliest reference to provision of public 
education is to be found in 53 Geo. Ill c 155 § §42, 43 (con- 
trol of India Board over colleges and seminaries in India. 
Provision to be made for public education) The provision 
of these two sections have been omitted by Sir C. P Ilbert 
in his Digest as having been made unnecessary by alteration 
of circumstances. 

Act VIII of 1904 (The Indian Universities Act) has 
amended the law relating to the Universities of British India. 
In giving the history of the pro]>osal to deal wdth the five 
Indian Universities m one Act, v^ir T. Raleigh said '^The 
advice we received pointed in the direction of a repeal of the 
five Acts of incorporation and the substitution of five new 
Acts for them. When I came to discuss the matter with 
my Hon'blc colleague Dr Gurudas Banerjee, it seemed to 
us undesirable to break so suddenly and so completely ivith 
the past . We set ourselves to discover whether it would 
not be possible to keep the original Acts oi Incorporation 
with such tradition and sentiment as had gathered round 
them, and to provide for the constitutional changes that 
appeared to us to be required by means of a general amend- 
ing Bill.^’ 

I have referred to this point in detail because the pro- 
cedure adopted in this case may have to be adopted in other’ 
cases where consolidation of different Acts ma,v not be feas- 
ible e g. the General Clauses Acts ; the Civil Courts Acts 
&c. This Act deals with the Universities, but provisions 
for secondary and primary education will be found in the 
Local Self-Government Acts and Municipal Acts e.g. In 
Ajmere, Reg. VI of 1886 §§4, 12, 13, 23. 

Beng-vu — B engal Act III of 1S85 (as amended by 
Beng. Act V of 1908) Pt, III tin I B. § §62-65 B. 
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i §i3S (j) & (q) and the Notification No. 3373 

, dated cstli September, 1S95. 

1 Bo.mbay — B om. Act I of 1S84 §30. 

Central Provinces & Sambalppr— Act I of 1SS3 
§§9, 10. 

Madras— M ad Act V of 18S4. §95 (iv) §141 (cl 
The Punjvb— Act XX of 1SS3 §ci 
The United Provinces— U. P Act III of 1906 §42. 
Besides these sections the rules framed hy the Local 
Governments should be published m this part 

The ]Municipal Acts also contain provisions for establish- 
ment and maintenance of schdbls. 

Ajmere — 

Reg. V of 1886 §§69(2) (c) 

Assah (except certain towns) — 

Beng Act V of 1876 §61(5) 

Beng\l — 

i Beng Act III of 1884 ?;69 dV), (V). 

; CVLCUTTV — 

Beng Act III of 1899 §14 (2) (vii) 

Bombay (except city of Bombay) — 

Act III of 1901 §54 (p) ; 56 (c); 

Bombaa'' City — 

Act III of 18S8 §§7, 39, 41, 6i(q), 461(11) 

Burm V — 

Bur. Act III of 1898 §§72(1) (c), (2) (d-f) and 73. 
The Central Provinces — 

Act XVI of 1903 §50 (i) (c) (2) fc-e) 
j Coorg — 

Reg. II of 1907 §49 (i) (c) ; 2(c) (d) (e) (almost 
the same as §§72 (i) (c) ; (2) (d-f) of Bur. 
Act III of 1898 and §50 (i) (c) , (2) (c-e) of 
XVI of 1903). 

Madras (except city of Madras) — 

, ]\Iad. Act IV of 1S84 (as amended by ]Mad. Act 

III of 1897) §§113 (IV) ; 117-124 ; §250 (e) ; 

§253. 

IMadras City — 

Mad. Act III of 1904 §§87-89. v^ch. TV, 
f The Punjab — 

f Act XX of 1891 §72 (2) (c-e). 

;■ The United Provinces— 

; U. P. Act I of 1900 §53 (2) (c-e). 

' Police. The Police Act, 1861 (V of 1S61). 

It is an Act for the Regulation of Police and was placed 
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on the vStalnte book because it wa>s found ‘^expedient to re- 
organize the Police and iiiake it a more efficient instrmnent 
for the prevention and detection of crime It has been 
amended by Act III of 1888 Some of the sections of Act 
V of i86r deal with criminal law (§§30, 30A , 34) 
and should be placed under the heading ‘'Criminal kaw”. 
There are also different Police Acts for the Presidency Towns 
though there is a great family resemblance between them. 
The present Calcutta Police Act is based on Bombay Police 
Act 

This branch of law is /contained in the Local Self- 
Government Acts and Municipal Acts and the Rules and 
Notifications issued under those Acts. The provisions of 
these different Acts relating to this subject may be put to- 
gether with necessary alterations and may be consolidated 
it necessary 

The most important branch of this subject is that which 
deals with Legal Practitioners. There is no enactment of 
the Indian Legislature applicable to the medical practi- 
tioners in India (i). The different Prc.ss Acts govern the 
editors &c. of newspa])er in this country. 

I. Legal Pyachiioncis Act.s. 

The principal x\cts are — 

(a) The Legal Practitioners Act, 1870 (XVIII of 1S7Q) 

as amended by Act IX of 1884 and I of 1908. 

(b) Bom Reg. 11 , 1S27, §§47-54, 5^- 

(c) Act I of 1S46 (Pleaders etc. Bombviy and Madras 

Presidency.) 

(d) Act XX of 1853 (Pleaders etc.) 

(e) Bom Act XII of 1866 §§i6, 17 (Sindh, Courts). 

(f) Beng. Act II of 1869 §21 (Tenures. Chota 

Nagpur) 

(g) Act XV of 1874 §§4, 5 (Laws Local Extent). 

(h) Reg. I of 1877 §27 (Courts, Ajmere). 

(i) Reg. II of 1877 §118 (Revenue Agents, Ajmere) 

(j) Act XVII of 1879 (Dekkhan Agriculturists) 

(k) Reg. I of 1894 §3 (Laws. Angul). 

( l ) Reg. I of 1896 §§25-29, 38 (Civil Courts. Upper 

Burma) . 

(in) Reg. IX of 1S96 §Qo(d) Civil Justice. British 

Beluchistaii). 

(n) Act V of 1898 §557. (Criminal Procedure). 


(i) In Hngland the medical practitioners are governed by 40 
? 5 <^ yic. C.4S and 5 Bd VII c 14. There is a Rill be foie the Bengal 
legislative Council on this subject. 
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(oj Act VI of 1900 §40 (Courts Lower Buniia). Lkc \ 1 . 

(p) 1 1900 §18 (2) (bj (Chittagong Hill tracts). 

(q) Reg. VII of igoi §§5, 9, (Raw N. \V. Fr.). 

(r) U. P Act II of 1903, §21 (Land Alienation). 

(s) Act V of 190S, §119 (Civil Procedure) 

(t) Act XI\'^ of 1 90S, §4 (Criminal Law’ Amendment 

i\ct). 

The provisions of all these Acts may be consolidated or 
ma}" be affected by an x\mending Act on the same line as 
the Indian Thiiversities Act (Act VIII of 1904) 

2 Printing Presses and J^'ew’s.papers. 

There are only three Acts on this subject ; Act XXV of 
1867 ; I of 1910 and the Xew’spapers* (Incitements to 
offences) Act, 1908 (VII of 1908). These Acts can be con- 
solidated and should be published together Xow’ W’c come 
to the last sub-division of Regulative, Public Substantive 
I^aw’ It should contain all the enactments dealing wntli Miscellaneous, 
the substantive public law’ (regulative) but wdiich cannot 
be included in any of the classes mentioned above These 
answer to some extent the current miscellaneous legislation 
of vSir James vStepheii — (i) Excise {a} Cotton goods x\cts 
\TII of 1878 ; VIII of 1894 ; II of 1896. (6) vSpirituoiis (P Excise, 
and fermented liquor and intoxicating drugs (except 
opium) . 

(1) Act XVT of 1863 The Excise (Spirits) Act, 

1863. This Act has been repealed in Bengal 
by Bengal Act V of 1909 and in the United Pro- 
vinces by U. P Act IV of 1910. 

(2) Act VIII of 1878. (vSea Customs Act) §§iz|4-i54- 

(3) Act XIII of 1890 (The Excise Malt Liquors 
Act, 1890) 

(4) Act XII of 1896. The Excise Act In force in 
Northern India, Burma and Coorg, amended by 
Act VII of 1906. 

(3) Bom. Act V. of 1878. 

(6) Alad Act I of 1886 

(7) Bur. Act III of 1904. 

(8) Ben. Act V of 1909. 

(9) P. Act IV of 1910. 

(u) Coinage and Paper Cinrency dp Coinage and 

The riulian Coinage Act III of 1906 consolidates and Currency, 

amends the law relating to Coinage and Itlint in this country 
While Act TI of iqio consolidates and amends the law relat- 
ing to the Oovernment Paper Currency. Section 21 of Act 
III of 1906 and section 29 of Act II of 1910 authorize the 
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Oovcnior-Ocucx'ul in Council to make rules to carry out the 
purposes and objects of these Acts Thus the Rules iraiued 
under these Acts together with these Acts contain the law 
on this subject in this country. 

(Hi) Govanmcni and u'clfaic of ihc fu'cl^lc 
(a) Factories Act. i-Vtteution had lirst been drawn 
to the question ot factory labour in India In^ certain 
remarks made m a report on the adnnmstiation of the 
Cotton Department in Bombay. It was said in that Re- 
jiort that the poorer classes derived great benefit from 
the mills, but that the advantage carried with it a 
corresponding and serious disadvantage The hours of 
labour, it was observed, were not limited by any Govennneiit 
Regulation, the working day was long ; the nature of the 
work fatiguing, whilst women and children were largely 
employed, and generally, without any periodically recurr- 
ing day for rest like Sunday. It was pointed out that the 
physical wear and tear of the employed must Ihcreforc be 
considerable and that it was useless to exiiecl that greater 
consideration would be shown to the female' and juvenile 
hands by the null-owners in this country than had been 
exhibited by and towards the same classes in Rngland 
These remarks had led to a ccrrespoiulencc' the result of 
which had been the appointment of a Commission by the 
Bombay Goveniinent with instructions to investigate and 
report upon the subject It appeared from the Report made 
to the Government of Bombay" by that commission that the 
witnesses whom it examined i\erc divided as to the necessity 
of legislation ; but, on the whole, they might be consider- 
ed to have given their evidence in favour of a simple and 
plain enactment dealing fairly with the subject and not 
entering into too much detail The members of the com- 
mission themselves were not unanimous in their reconmien- 
dations ; but the official members and medical officers ad- 
vised the enactment of a simple law regulating the hours of 
employment of children and requiring that machinery should 
be properly fenced They were further of opinion that the 
Act should be passed by the Government of India and 
should be applied to the whole of British India. 

Upon receipt of the report of this Commission further 
enquiry had been made from all Focal Governments in order 
to ascertain whether the precautions which had been recom- 
mended for Bombay were necessary elsewhere The result 
of the inquiry went to show that the factory people were, 
as a body, in many respects quite as well, if not better, off 
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than mobt persons of the same position in life who w'cre not Lkc. VI. 
emplo3XKl in factories It w^as clear, liowxnxT, that as re- 
garded the eiiiplo^mieiit of children and the protection of Condition ot 
niachineiy, there wxs room for abuses ; that these in some Pactonef Acts 
places alread}^ existed, and that there was good reason to 
apiirehend their increase tvith inci eased competition. A 
good case, therefore, was shown to exist for the enactment 
of a regulating measure The most convenient form of such 
a measure seemed to be that of a single uniform law, not 
extending to the wdiole of India, but applicable to any part 
of it, wdien needed No good^ object would be gained by 
extending it at once to the w^hole of the country. Many 
provinces had no factories at all within the meaning of 
of the Act, and nothing but trouble would be caused by 
encumbering the Statute-books with an unnecessary Act. 

The ends in view could be sufficiently attained if the Bill 
wxnc framed as a permissive measure, wffiich could be put in 
force by lyocal Governments wffien occasion arose. As re- 
garded the scope of the Bill, its provisions -were limited strict- 
ly to those points for which legislation had been shown 
to be necessary It ivas most important that nothing 
should be done wffiicli could check the development of manu- 
facturing industries in India. From everv point of view 
it wxs desirable that this field for capital and labour should 
be developed and extended to the utmost, and especially be- 
cause it helped to relieve the pressure of the agricultural 
population upon the land. The gixat body of the people 
of India had no employment but that of agriculture ; and 
the result w^as that in many parts it was becoming daily 
more difficult for all of them to obtain a livelihood from the 
soil The obvious dangers of this overcrowding had been 
brought into special notice during the famines that had so 
often afflicted such large parts of India. The Bill, therefore, 
w'as carefully framed, so as to offer no obstacle to the free 
growth of manufacturing industries It contemplated no 
interference with the due freedom of employers and em- 
ployed. It was not proposed to introduce into the Bill any 
of the other points for which legislation had been found 
necessary in England. The differences between England 
and India of climate, character and habits of life of the 
people were so great that much which was needed there 
would not ohly be inapplicable but perhaps actually ^ in- 
jurious here. The Bill also contained certain provisions 
enabling Local Governments to arrange for the inspection 
of factories and to compel the owners or managers of fac- 

26 
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tories to report accidents when they occurred. Without 
these powers, the tu^o principal objects oi the Act could not 
be attained. This Act was jiassed in 1881 (XV of 18S1) 
and aiiieiided by Act XI of i8gi. To exaniiiic how these 
two Acts had been working a Factory Tabour Conuiiission 
was appointed. The Report submitted by this Connuission 
in 1908 disclosed the existence of aliuses in factories, jiarti- 
cularly in connection with the eiiiployiuent ol chikken and 
the length of the hours for which thc‘ operatives generally 
were employed The Connuission made proposals with the 
object of checking these abuses, and also submitted pro])osals 
for strong llieniiig the law on several points so that inspec- 
tion might be more effective and the admiuislration of the 
law improved. To give effect to these reconinieiidations in 
so far as they had been approved by the Goveniment of 
India, legislation w^as undertaken and the present Act (XII 
of 1911) was passed repealing the old factories Acts (XV of 
1881 and XI of 1891). 

(h) Another Act of this class is the Co-o lucrative Cicdil 
Societic\s Act, The first Co-operative Credit vSocictics Act 
was passed in 1904 (X of 1904). 

It was passed with the object of encouraging thrift, 
self-help and co-operation among agriculturists, artisans 
and persons of liiuited means ; and for that purpose it w^as 
necessary to provide for the constitution and control of Co- 
operative Credit Societies and to attain that end, Act X of 
1904 'was passed When the Act of 1904 was in force it w-^as 
found that there w^ere certain difficulties, •which, unless re- 
moved, wall not help the formation of such vSocieties To 
remove these difficulties and to facilitate the formation of 
Co-operative vSocieties for the promotion of thrift and self- 
help among the people mentioned above the present Act 
(II of 1913) has been paSvSecl. This Act and the Rules fram- 
ed under §43 of this Act contain the law on the subject of 
Co-operative Societies in this country. 

(c) Another institution of this kind is the Oovenuneni 
Savings Bank. Government Savings Banks are governed by 
the Government Savings Bank Act (V of 1S73) and the 
Military Savings Banks by 44 and 45 Vic c 58, 

§44 (ii)* 

(d) Presidency Banks Act fXI of 1876 ; V of 1879, 
XX of 1899 ; I of 1907.) 

(e) The Indian Securities Act, 1886 (XTTI of 1886) 
consolidates and amends the law telatffig to Government 
vSecurities. This Act together with the Rules framed under 
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the Act contains the law of Government Securities in this hE:c. VI, 
coiinlr}^ 

(iv) Income Tax Act (II of iS86) amended by Act XI 
of 1903. The Co-operative Societies Act, 19x2 (Act II of Tax Act. 

1912 §28) empowers the Governor-General to grant ex- 
emption from Income Tax in certain cases. 

(2)} Public Buildings. Museums. —Laws Consolidated 
and amended b}- Act X of 1910. 

(vi) The Ancient Monuments Pieseivation Act, 1904 
(\TI of 1904). 

(vu) Merchant Shipping Besides the main Act (I of 
1859) the following Statutes and Acts contain the Uw on the 
subject. 

(A) Statutes. — 

(t) 4 G. IV. c 80 §§25, 26, 28, ST, 32. Tascars 
(1S23). 

(2) 6G. IV. C.78 §Q. Hoisting flag in case of plague 

(1S25). 

(3) 12 & 13 Vic. c. 25 Desertion {1849). 

(4) 13 & 14 Vic. c 26. Salvage (1850). 

(5) 16 & 17 Vic C.107 §22Q. Coasting trade (1S53). 

(6) 24 & 25 Vic c. 97 §§42, 43, 56. Malicious in- 

jury (1S61). 

(7) 27 & 28 Vic. C.25 §§/|o, 41, 46. Convoy Jsalvage 

(1864). 

(8) 29 & 30 Vic. C-109 §31. Convoy (1866). 

(q) 39 & 40 Vic. c. 20 §2. Portuguese Deserters 
(1876). 

(10) 44 & 45 Vic. c. 69 §27. Fugitive Offenders. 

(1S81). 

(it) 53 & 54 Vic. c.37 §5 Sch. I Foreign Jurisdic- 
tion (1890). 

(12) 54 & 55 Vic. c 50 §1. Affidavits (1891). 

(13) 57 & 58 Vic. c. 60. Consolidation (1894). 

(74) 59 & 60 Vic. c 12. Reports of Floating Dere- 
licts (1896). 

{15) 60 & 61 Vic. c. 59. Under-manning (1897). 

(16) 61 & 62 Vic. c. 14. Shipowners’ Liability (i8q8). 

(17) 6x & 62 Vic. c. 44 Fees, Light-dues (1898). 

{t 8) 63 & 64 Vic. c. 32- Liabilitv of vShipowners 

(xgoo) 

(iq) 5 Kd. VII c. 10. Liability of vShipowners 

(1905) 

(20) 6 Kd. VI? c. 48. IMerchant Shipping Aniend- 
ingnt (T906). 


Lec. VI. 

Regulative. 
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(31) 6 Eel. VII. c. 58 §§ 7» TT, T3 Workmen’s Com- 
pensation (1906). 

{ 22 ) 7 Ed. VII c. 5:3. Tonnage and Measurement 
(1907) 

(B) InDIvVN kn verjNFKNa's — 

(t) Act XIX of 1838. Coasting and Bdaliing VcvSsels. 
Bombay Presidency. 

(2) Act X of 184 r Registration ; Passes for {ships 

of Native States. 

(3) i-Vet V of 1850 Coasting trade. 

(4) Act XI of 1850 ^ Registration. Passes for {ships 

of Native States. 

(5) x\ct I of 1859. Llerehant Seamen. 

(6) Act XII of 1859. Trial of Pilots, Calcutta. 

(7) Rom. Act II of 1S64 §15. Eife-saving appli- 

ances. 

(8) Beng, Act. IV §42. Desetters, Calcutta. 

(q) Act XV of 1S74 §§3,5. Raws Eocal Extent. 

(to) Act XIII of 1876 Merchant vSeamen. 

(11) Act IX of 1879 Burma Coast Eights. 

(12) Bom. Act VI of 1876 §72. Pilots, Bombay 

Ports 

(13) Act VII of t88o. vSafety, vShip Surveyors, etc. 

(14) Act V of 1883. Casualties and Distressed 

Seamen . 

(15) x\ct XII of 1S83 Pilots, Eower Burma. 

(t6) Act VII of 1884 vStcam vShips 

(17) Act XII of 1885 Passengers. 

(18) Bom. Act VI of 1886 §55. Pilots, Karachi 

(19) Act X of 1887 Native Passengers vShips. 

(20) Beng Act IV of 1887 §18. Pilots, Chitta- 

gong. 

(21) Bonn Act II of 1887 §§To — t 6. TMahomedan 

Pilgrims to Hecljaz. 

(22) Bombav Act V of 1888. Pilots, Aden 

(23) Mad. Act III of t888 §20. DcvSerters, kfadras 

City. 

(24) Act VI of 1S9T. Amendments. 

(25) Act XV of 1894 Validation of Bombay Certi- 

ficates to Engineers. 

(26) Act XIV of 1895, Pilgrims. 

{27) Ben Act! of 1896 §§io — 17, M^ihomcdan Pil- 
grims to Hedjaz. 

(28) iVet VI of t8q8 §§40 — 42. -^POvSt Office, 

(20) Act IX of 1904. Madras CoavSt lights. 
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(30) Mad. Act II of 1905 §§ 91 — 94. Pilots, Madras 

Port 

(31) Act XV of 1908 §§31, 35, 51-53 Pilots. Hoist- 

ing signals in rivers. 

(32) Bur Act V of 190S. Pilots. x\mendnient. 

(33) Act XVIII of 1908 The Indian Met chant 

Shipping x\niendnient Act. 

(viii) Raihcay ^ — Taw on this subfect is mostly con- 
tained in the following enactments * — 

(a) 31 & 32 Vic c 26 (1S68) 1 The Indian Rail- 

- ways Companies 

(h) 36 & 37 Vic. c 43l[iS73). J Act. 

(c) 57 & 58 Vic c. 12 (1894) Indian Railways 

Act 

(d) Act IX of 1890. The Indian Railwavs Act. 

(e) „ X of 1895. Do. Do. 

All these enactments may be published together and the 
Rnglish Statutes and Indian Acts may be consolidated by an 
Indian i\.ct like the PrCvSidency Towns Insolvency Act, igog 
(III of 1909). 

(ix) Post Office. 

Law on this subject is contained in the following: — 

(a) Post Office Act VI of 1808 as amended by Act II 

of 1903 and Act III of 1912 and the Rules made 
under the Post Office Act and published in the 
Indian Postal Guide 

(b) XIII of 1S98 §4 (Burma Laws). 

(e) III of 1909 §35 (Insolvency PrCvSidency Towns). 

(d) I of 1910 §§14, 15 (Press) 

(e) Reg I of 1900 (Chittagong Hill Tracts) 

T elc graph 

(a) Indian Telegraph Act, 1885 (XIII of 1S85) and 
the Rules made under this Act. 

(()) Code of Criminal Procedure §95 (Production of 
telegrams by the telegraph authorities in cri- 
minal proceedings). 

(r) Indian Electricity Act (IX of tqto) §32 (Protec- 
tion of lines from injury by use of electricity). 

(x) The Indian Marine Act, 18S7. It is an Act for 
the better administration of Her Majesty’s Indian Marine 
vService. It has a long preamble and is one of very few cases 
where the Secretary of State for India in Council has given 
his previous approval to the passing of the Act. 

(xi) Prison . — Act IX of 1894 amends the law relating 
to prisons in this country and provides rules for the regula- 
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lion of such prisons Under §59 of this Act the Governor- 
General and Local authorities, in certain circumstances can 
frame Rules, consistent with this Act Those Rules to- 
gether uith this Act contain the law on the subject in this 
country. §52 of this Act has been amended by Act XIII 
of 1910. 

(xh) Salt. — ^The law of this subject is to be found in 
the Indian v^alt Act (XII of 1S82) and the several Local Acts 
and Regulations and the Rules framed under the Acts 
Act XII of 1882 has been amended by Act XIX of 1890 
Other enactments are : — 

fi) Mad Reg II Si 1803 §§2, 32 (Collectors, 

Madras) 

(2) Beng. Act VII of 1864. v^alt (§9 of this Act has 

been repealed by Act XII of 1882). 

(3) Reg III of 1872 §3 (Laws, vSanthal Parganas). 

(4) Beng Act I of 1873 (Jurisdiction). 

(5) Act II of 1876 §§3Q , 43— 53» 5 ^^ (Land 

and Revenue, Lower Buniia) 

(6) Act VIII of 1S78 §§20, 50 (vSea Customs). 

(7) Act XVI of 1879 (Transport of Salt, Bombay 

and I\Iadras Coasts) 

(8) Mad Act IV of i88q (Salt, IMadras Presidency) 

(o) Reg III of 1889 §§33, 37 — 46, 53 (Land and 

Revenue, Upper Burma) 

(to) Reg I of 1890 §3 (Laws, British Beluchistan). 

(it) Bombay Act II of 1890 (Salt, Bombay Presi- 

denc^-") 

(12) Act VIII of 1894 §§2, 2, 5, 7 (Tariff). 

(13) Act XIII §4 (Laws, Burma). 

(14) Act X of 1908 (Duty). 

(xtu) Official Secrets — ^The Indian Official Secrets Act, 
1S89 (XV of 1889) re-enacts for India, inulati<; mutandis; , the 
provisions of 52 and 53 Vic. c.52 (the Official Secrets Act, 
18S9). That Statute applies (§6) to all acts made offences hy it 
when committed in any part of His IMajesty^s dominions, or 
when committed by British officers or subjects elsewhere, but 
the worhing in India of Criminal law enacted by Parliament 
has been found to be beset with practical difficulty ; and 
it had been thought desirable to re-enact that Statute (52 
and 53 Vic. c. 52) for India with such adaptations of its 
language and penalties as the nomenclature ot the Indian 
vStatute book requires (i). It was passed with the object of 
preventing the disclosure, by unauthoifized persons, of 
(i) vSee Ga'::efte of India Oqt. 12, x 38 q, Pt. V p. 206, 



ilo7 

otficiai clucuiiiculb and iiiioriiiatioii This Act lias been ]^kc. VL 
amended by Act V of 190/j. 

(xiv) Indian Taiifj Act, 1894 (Act VIII ol 1894) (xiv) Tariff 
amended by Act III oi 1896 ; XIV of 1S99 , IX of 1903 

§§2 — 7 ; YIll of 1910 , VI of 1911 

(xv) Elcciuciiy Act Prior to the passing' of the Indian \ ^ 

pleeliiciA' x\.ct of the only general Act relating to elec- (ix of njioj 
tricity in the Indian Statute Book u-as the Electricity Act, 

1887 (XIII of 1887), and practically all that that enactment 
did was to empower the Governor-General in Council to 
make rules for the protection of ^person and property and for 
the prevention of injury to telegraph lines, appliances or ap- 
paratus used in the generation or supply of electrical energy. 

In the preamble to that Act it is expressly stated that, 'bn 
the circumstances of the supply and use of electricity in 
India existing at the time when it was passed, the exercise 
of control by means of licenses or other like methods niiglil 
be deferred, and conseciueiitly no firoviAon was made for the 
isvSue of licenses to conpianies, for the poAvers with which 
companies undertaking the supply oi electricity to the pub- 
lic must be invested, or for the control wliich should be re- 
served to the Government over undertakings which would 
be virtual monopolies In 1887, therefore, legislation on 
these points w^as considered premature ” In 1S91 the Gov- 
ernment of Bengal, on receipt of proposals made on behalf of 
the Indian Electricity Supply Syndicate for the establish- 
ment of wmrks for the supply of electric lights to the t(nvn 
of Calcutta, repi'esented to the Government of India that, 
as the Act of 1887 made no provision for the issue of licenses 
or for many other matters Avhich were essential for the pro- 
tection of undertakers from unnecessary interference or 
restraint and of the i)ublic from excessive charges and undue 
preferences, further legislation appeared to be called for, 
either by a general Act applicable to the wdiolc of India or 
by a local and special Act for Calcutta The latter alter- 
native was recommended as likely to involve less delay and 
a Bill was introduced and passed in the Bengal Eegislativc 
Council as the Calcutta Electric Eighting Act, 1895 (Bengal 
Act IX of 1895). Section 34 of the Bengal Act authorized 
the Eocal Government, by notification to extend its provi- 
sions to any nnniicipality in the province, but little use had 
been made of that powder 

In Madras there is an Electrical Tramwav Company, 
but it was thought itecessary to pass a special Act with re- 
gard to it, the requisite power for breaking up streets, etc , 
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Lec. Vl. which wixh one of principal objects oi the Calcutta Electric 

Lighting Act, 1895, being secured to tlie Company by 
article 19 ol an order which was passed with reference to it 
under the Indian Tramways Act 1886 (XI of 1SS6), and 
provides that 'hf electric x>ower be used, coinmunicatiou 
b}’' the existing Government telephone and telegraph lines 
shall be safeguarded as provided by the rules made b\" the 
Governor-General in Council in exercise of the powers con- 
ferred by the Eelectncity Act XIII of 1887.” 

The expediency of amending the Act of iScS7 so as to 
provide for the control of undertaking by means of licenses 
for the supply of electricity for lighting, traction, transmis- 
sion of power and other purposes vas again considered by 
the Government of India in 1S96. It was then considered 
impwhable that large elccUical undo takings for ivJiich 
control by license 'teas necessary, 7 Could he proposed foi 
sonic lime to come in any of the minoi adminisiiaiions, and, 
as the more important Local Governments had Legislative 
Councils, it was apprehended that there would be but little 
difficulty in passing local x\cts on the lines of the Calcutta 
x\ct of 1S95, wherever this might be found to be expedient 

Circumstances however, rendered it ad\u* sable to re- 
consider this decision. In iqoo the Government of Bengal 
suggested to the Government of India that it would be ad- 
visable to frame an Act which would, amongst other things, 
put the procedure for dealing with qiieslions of the supply 
of electrical energy upon a basis similar to that ado])ted in 
England, so far as this might be desirable, and that such an 
Act might with advantage be made applicable to the whole 
of British India. 

Even before the receipt of this representation the Gov- 
ernment of India had again begun to cotivSider the expe- 
diency of Imperial legislation on the subject, it having been 
represented that m other parts of India the promoters of 
electrical enterprise would welcome the passing of a 
general Act. The various Local Governments were, there- 
fore, consulted on the question, and at the same time a 
draft Bill which had been submitted some time before to the 
Government of India, by a member of a well-known Etiglish 
firm interested in the matter, \yas forwarded for criticism. 
The replies received were generally in favour of legislation 
by an Imperial Act and then the Act IIJ of 1903 was 
passed (i). When this Act of 1903 was passed it was clearly 
recognized to be a somewhat tentative hueasure, and it was 


(t) The Gazette of India, February 15, 1902. Ft. V p. 56. 
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anticipated that amending legislation would be called for at 
an eaily date. Having regard to the experience gained in 
the practical working of the Act, the Government of India 
in 1907 came to the conclusion that time had arrived for 
undertaking this amending legislation, and they referred 
various difficulties which had arisen in its working to a com- 
mittee on which electro-technical and commercial interests 
were represented and ultimatel}" the present Indian Electri- 
city Act {IX of 1910) was passed In its preamble the 
reference to ‘lighting and other purposes’’ has been omitted 
as lighting is no longer the chie^application of electricity (i). 

The gradual improvement which is taking place in the 
construction of airship has given rise to certain neve mili- 
tary problems It has been considered necessary, on mili- 
tary grounds, to prevent the acquisition, through the use of 
such vehicles, of improper information as to the internal 
arrangements of forts, arsenals, magazines, etc., and also to 
protect places and persons from attack from such vehicles in 
times of actual hostilities It has been found necessary to 
empower the Government to control, for military purposes, 
the manufacture, sale, import, export, use and possession of 
all airships by a vsystem of licenses to be issued to approved 
persons, and also to take over all such airships, subject to 
the payment of reasonable compensation, in times of grave 
public emergency. The Indian Air-ships Act (XVII of 1911) 
was passed with these objects in view' (2). 

At the date of the grant of the Deivanny to the East 
India Company m 1765, when the civil government of the 
Provinces of Bengal, Behar and Orissa was vested in the 
East India Company, the Mahoniedan law^ was the criminal 
law of the country That law was not abrogated then 
by the British Government, and for some years after- 
wards the administration of justice in criminal cases 
was left to the Nazim But soon afterwards the question 
arose wdiether the East India Company could alter the Cri- 
minal law then in force, and Warren Hastings in one of his 
minutes maintained that the Company could and should alter 
it when necessary (3) Even when the Criminal law was ad- 
ministered by the Courts of the E. I Company without 
reference to the Nazim, the IMahomedan laAV as modified bv 
the Regulations and Acts of Government continued to be 

(i) The Ca::effe of India, July 31, 1909. Pt V, pp. 87, 88. 

(3) Statement Objects and Reasons, Gazette of India, 
Aug 26, TQII Pt. V p. 116. 

(3) See becture VIII Oiminal Law. 
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IvEC. VI. llic g:encral criininal law of the couiitrv It was expressly 

etiacted by §74 of Regulation IX of 1703 that the sentences 
of the Nizaniut Aclawlut should be regulated by the IMaho- 
niedan law, except in cases in which a deviation from 
it was expressh" directed by any Regulation passed b\^ the 
Governor-General in Council. 

In some cases provision was made with reference to the 
fiitu'as to be given by the Law^' Officers in cases in which the 
evidence given on a trial would be deemed inconi])eteiit by 
the Mahomedan lawe (§56 Reg. IX of 1793 ) 

Reg I of 1810 autlporized the Government to dis- 
pense wnth the attendance and futiva of the haAv Officers 
W’henever there might appear to be sufficient cause 

Other modifications of the Mahomedan Criminal law^ 
wx^re made, and in some instances particular offences, such 
as perjur}^ and forger\^ etc were defined, and the punish- 
ment for them declared by Regulations of Government (1) 
In 1832 it was enacted that any person not professing 
the ^Mahomedan faith when brought to trial on commitment 
for an offence cognizable under the general Regulations, 
might claim to be exempted from trial under the provisions 
of the IMahomedan Criminal Code (2) and in such cases the 
prisoner was tried wdth the assistance of a Panchail, 
avssessors or a jury, and the futwn of the Law Officers w^as 
dispensed with After the passing of the Penal Code 
and the Code of Criminal Procedure, Regulation IX of 17Q3, 
by wliich the Mahomedan law, as modified by the Regula- 
tions, was established as the General Criminal law of the 
country and many other regulations bearing upon the same 
subject, wrere repealed by Act XVII of 1862 (3) 

Indian Penal Code. The system of penal law^ which the First Indian Law 
Commission proposed and which ultimately became the 
Indian Penal Code, was not a digest of any existing system, 
The Law Commissioners did not find any existing system of 
penal laws which could furnish them even with a ground- 
work They did not find in India any system of criminal 
law which the people regarded with partiality. They found 
that all the systems of penal law established in British 
India were of foreign origin. All were introduced 1)5" cou- 
(juerors differing in race, manners, language and religion 
from the great mass of the people. ^^The Criminal law of 


(i) Reg. n of 1807 ; Reg. XVII of 1817. 

(3) Reg. VI of 1833, §5. ' 

(3) Qneen v, Khyroolla. (1866) B. b. R. Siw. Vol. Ap, ii, 13, 16. 
per Peacock. C. J. 
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the Hindus was long ago superseded, through the greater hKC. VI. 
part of the territories now subject to the Company, by that 
ol the Mahomedaiis, and is certainly the last system of cri- 
minal law which an enlightened and humane Government 
would be disposed to revive The Mahomedan Criminal 
Law has in its turn been superseded, to a great extent, by Mi^^n Penal Code, 
the British Regulations Indeed, in the territories subject 
to the Presidency of Bombay", the criminal law of the Hallo- 
medans, as well as that of the Hindus, has been altogether 
discarded, except in one particular class of cases ; and even 
in such cases, it is not imperative on the judge to pay any 
attention to it The British Regulations, having been made 
by three different legislatures, contain very different pro- 
visions” (i) We have refen'ed to the state of law in 
British India in the early part of the last century in the 
second lecture Without repeating what has been said there 
I shall simply state here that widely did the vSy stems of 
penal law, established in British India before the passing of 
the Penal Code, differ from each other and Lord IMacaulay 
and his colleagues could not recommend anv one of those 
different svstems as furnishing even the rudiments of a good 
Code The ]>enal law of Bengal and of the Madras Presi- 
dency was, in fact, IMahomedan law, which had gradualh- 
been distorted to such an extent as to deprive it of all title 
to the religious veneration of IMahomedans, vet which re- 
tained enough of its original peculiarities to perplex and en- 
cumber the administration of justice The technical terms 
and nice distinctions borrowed from the Mahomedan lav: 
were retained. 

The penal law of the Bombav Presidenev was contained 
in the Regulations Regulation XIV of 1827 contained almost 
the whole of it Bombay Government w^as fully sensible of 
the great advantage which must arise from placing the whole 
law in a written form before those wdio are to administer and 
those who arc to obey it fi e from Codification) ; and what- 
ever may be the imperfections of the execution, high praise 
is due to the design. But the Commissioners could not take 
the Bombay Regulation as the groundwork of a penal code 
for all India, because it had no superiority over the penal 
law of other Presidencies, except that of being digested. 

Such was the state of the penal law in Muffasil in 1837. 

Ill the meantime the ]>opulation which lived within the local 
iurisdiction of the Courts established by the Roval Charters 

(t) Letter form iTord Maraulav to Lord ^ncMand Dt T4tli, 

Oct ♦ 1^3 7 « 
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IvEC. VI 

Indian Penal Code 


was subject to the English Criminal law i e a foreign system 
framed without the smallest reference to India 

Under these circumstances the Commissioners did not 
think it desirable to take as the groundwork of the Penal 
Code any of the systems of law then in force m any part of 
India They compared the Code they drafted with all those 
systems and had taken suggestion from all of them ; but 
they did not adopt a single provision merely because it 
formed a part of any of those sj^stems They also compared 
their work with the most celebrated systems of the Western 
Jurisprudence. Thev derived much valuable assistance 
from the French Penal Code, from the decisions of the French 
Courts of Justice and also from IJvingston’s Code of Loui- 
siana But after all, the basis of the Indian Penal Code is 
the Criminal law of England, '^stript of technicality and 
local ])eculiarities,’’ but suggestions were derived from 
PTench Code Penal and Livingston’s Code of Louisiana 
In submitting the Draft Penal Code Lord IMacaulay and his 
colleagues said '^The course which we recommend to the 
Government, and which some persons may iierliaps consider 
as too daring, has already been tried at Bombay, and has not 
produced any of those effects which timid minds are disposed 
to anticipate even from the most reasonable and useful in- 
novations Throughout a large territory, inhabited to a great 
extent by a newly conquered population, all the ancient 
systems of Penal law were at once superseded by a Code, and 
this without the smallest sign of discontent among the 
people ” Before becoming law in iS6o, Macaulay’s Draft 
was revised by Sir Barnes Peacock. The Draft Indian Penal 
Code when circulated for opinion evoked a good deal of oppo- 
sition and many eminent Judges and Advocates General 
were against the passing of such an Act But in spite of the 
forebodings of those people the Indian Penal Code has stood 
the test of time “Besides repressing the crimes common 
to all countries” says Stokes (i) “it has abated, if not extir- 
pated, the crimes peculiar to India, such as, thuggee, dedi- 
cating girls to a life of temple-harlot cry, human sacrifices, 
exposing infants, burning widows, burying lepers alive, 
gang-robbery, sitting dharna,'' “The saying in Eastern 
Bengal is” says Sir C P, Ilbert ( 2 ) “that every little herd- 
boy carries a red umbrella under one arm and a copy of the 
Penal Code under the other.” This Code has-been translat- 

(i) The Anglo-Indian Codes, Vol. I. p. 71. 

(3) Speech of Sir C P Ilbert at the celebration of the Cenfe- 
na}y of ilje Fiench Civil Code, 
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eel into almost all the written languages of India and thus Leg 
its provisions have been made known even to Purdanashin . , 

ladies, and those of them who have to manage Zambidanes 
find a great help in the Penal Code in Vernacular. 

This Code has its own defects and they were foreseen 
and noticed by its draftsmen ''Such is the relation’’ says 
Tord Macaulay (i) "which exists between the different 
parts of the law, that no part can be brought to perfection 
while the other parts remain rude The Penal Code cannot 
be clear and explicit while the substantive civil law and the 
law of procedure are dark and confused ” For, m every 
system of law, the department, which contains the penal 
provisions of the law, is added as a guard to the rest of the 
system, the existence of which, in some form or other, is 
assumed A Penal Code assumes that there exist laws creat- 
ing and defining rights, imposing duties, and providing 
means for the protection and enforcement of these rights 
and duties ; and that what is commanded or authorized 
by these laws may well be ascertained The provisions of 
a Penal Code are only some of the means of compassing 
the ends of substantive laws, which are the laws that define 
civil rights and duties The rights, duties, and pow’ers 
which these laws create are secured by the penal law, which 
may be regarded as a part of the subsidiary law for causing 
the principal laws to be obsen^ed and executed Some acts 
in breach of these principal laws are thought fit, on account 
of the mischievous consequences they have a natural ten- 
dency to produce, to be constituted crimes or offences ; and 
to put a stop to such consequences, there is annexed to every 
such act a certain artificial consequences consisting of 
punishment to be inflicted on the doer 

A Penal Code, that is a Code of offences and punish- 
ments, is thus an auxiliary to the other departments of the 
law If many important questions concerning rights and 
duties are undetermined by the Civil law, it must often be 
doubtful whether the provisions of the Penal Code do or do 
not apply to a particular case ; w^e cannot know^ conectly 
if any given act is to be counted an offence under the latter, 
while it is uncertain what recognition the civil law gives to 
the right which has been infringed. A Penal Code therefore 
necessarily partakes of the vagueness and luicertainty of the 
rest of the law. It cannot be clear and explicit while the 
substantive civil law and the law of procedure are dark and 

(i) Letter from Lo7d Macaulav to Lord Auc'kland Dated 14th, 

October, 1837, §4. 
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confused. While the rights of individuals and the powers 
of public functionaries are uncertain, it cannot always be cer- 
tain whether those rights have been violated or those powers 
exceeded. But if a Code of offences and pumshnients is 
necessarily imperfect while other parts of a .systeni of law 
are so, its defects may, in some degree, be removed by the 
mode in which the definitions ol offences are framed. 
Hence is the importance of definitions given in the Indian 
Penal Code 

When we remember that the Indian Penal Code was 
passed in i860 and that, except a few minor amendments, 
It is the same now as it w^as nf t86o, and that it is still suffi- 
cient not only for this country but also for other British 
possessions, we cannot but say with Sir Janies Stephen 
that the Indian Penal Code has been ^^triumphantly success- 
fur \ The Indian Penal Code, as given in the last edition 
of the unrepealed general x'^cts of the Council of the 
Cyovernor-General of India, embodies all the subsequent 
changes made in it. 

But the Penal Code does not affect the special and local 
laws and there are other x\ctvs which contain penal laws of 
India and those I shall mention in the following list * — 

(1) Ben Reg XII of 1817 § 30 (Pfrlsification of 

accounts) 

(2) Act XXIV of 1855' (Penal vServitude) 

{3) x\cl XlyV of i860 (Penal Code, with its amend- 
ing Acts) 

(4) Act IV of 1S72 §39 (Punjab fraWvS). 

(5) Reg. Ill of 1872 §3 (vSantlial Parganas I^atvs). 

(6) Reg. V of 1S72 §§7, II (Sindh Frontier). 

(7) Act XV of 1874 §3 (Taw^s Focal Extent). 

(8) Reg IX of 1874 §3 (Faws Arakan Hill Dis- 

tricts) 

(q) Reg. Ill of 1877 §29 (Faws Ajmere). 

(xo) Act XV of 1882 Ch XII (Presidency v^mall 
Cause Courts). 

(11) Act IX of i8go 5 130 (Railways). 

(12) Reg I of 1890 §3 (Faws. British Behichistan). 

(13) Reg I of 1894 §3 (Faw^s. Angul). 

(14) Reg I of 1895 §3 (Faws. Kachin PTills). 

(15) Reg V of i8q6 §3 (Faws. Chin Hills). 

(t6) Act X of 1897 §§25, 26 (General Clauses 2\ct). 

(17) Act V of i8q8 §§44 — 45, Ch IX, §§195 — igg, 
§§ 345 » A^o — 482, 521 (Cijminal Procedure 
Code). 
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(kS) Act VI oi 1S98 §17 (Post Office) Lec. Vi. 

(ig) Peg I of 1900 §4 (Whipping. Chittagong Hill 

tracts). * other penal laws 

(20) Reg III of 190T T2 (Crimes PVontier). 

(21) Bom. Act IV of 1902 §§40 — 44 (Police. Bombay 

City) 

(22) Act VI of 1908 (Exx:>losive vSubstance Act). 

(23) Act XIV of 190S (Criminal Raw Amendment) 

{24) Act IV of 1909 (Whipping). 

(25) Act IX of 1910 §39 (Electricity ; theft). 

(26) Act Xofigii §§6^7 (Seditious Meetings). 

(27) Act IV of 1889 (Merchandise JMarks Act) §3 has 

amended Ch. XVIII of the Indian Penal Code 
(§§ 47 S'— 4S9). 

(28) The Cattle Trespass Acts 

(29) Workman's Act of 1S59 (XIII of 1859 , IX of 

i860) 

(30) Reformatory Schools Act (VIII of 1S97). 

(31) Police Acts Applicable to different parts of the 

country. There arc 64 enactments (Regula- 
tions and Acts, Imperial and local) bearing on 
this subject Act V of 1861 and III of 1888 
contain the law relating to the Regulation of 
Police and have been put under heading 
‘‘Substantive law, Public, Regulative" 

(32) (laming Acts — 

(?) Act XXI of 1857 § § 10—15 (Howrah Offences 
Act) 

(??) ,, III of 1867 (Public gamming Act). 

(Ill) ,, IX of 1S72 §30 (Contracts Act). 

(h) „ XIII of 1881 §3 vSeh. (Fort William). 

(v) Bom. Act III of 1865 (Contract) 

(vi) ,, ,, IV of 18S7 (Gaming Bombay Presi- 

dency) . 

(vn) Bom Act IV of 1890 (Police, Bombay Dis- 
trict) . 

(viii) Bom. Act IV of 1902 §126 (Police Bombay 
City) 

(?.v) Ben. Act IV of 1866 §§3, 44 — 5^ (Police, 

Calcutta) . 

(x) Ben. Act II of 1867 (Gaming. Bengal). 

(xfTBen. Act III of 1897 (Rain Gambling), 

(xii) Bur. Act I of 189Q (Gambling, Burma) 

(xm) Bur.^Act IV of 1899 §8A (Police, Rangoon) 

(xiv) Bur. Act I of 1905 (Burma Gaiiibliiig Act). 
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{xv) Mad. Act III of i8S8 §§3, 23, 42-51, 72 
(Police Madras City). 

(xTz) Mad Act III of 1889 §§i, 3, 6-9. 

When the object of all these Acts is the same it is desir- 
able to have one General Act instead of so many local and 
special Acts , especially when we sec that the terms ^^com- 
111011 gaming house’’ and ^ ^penalty for owning common gam- 
ing house” have been dealt with separately in some of these 
Acts, e g , the term ‘Tomnioii Gaming house” has been 
defined by — 

(0 Act XXI of 1857^59 
[ii) Act III of 1867 §i 
(lii) Ben. Act IV of 1866 §3. 

(ziy) Ben. Act II of 1867 

(v) Ben. x\ct III of 1897 
(iJi) Bom. x\ct IV of 1887 §3. 

(vn) Bur. Act I of 1899 §3 (i) 

{vu) Mad. x\ct III of 1888 §3. 

Penalty for owning or keeping common gaming house 
has been mentioned m — 

(i) Act XXI of 1857 it 

(ii) x\ct III of 1867 §§3, 4 
(hi) Ben Act IV of 1866 §^44, 

(iv) Ben. Act II of 1867 §§3, 4. 

(v) Bom. Act TV of 1S87 §§4, 5 

(vi) Bur. iVet I of 1899 §§it, 12 

(vii) Mad. Act III of 1888 §§45, 46 
(viii) Mad. Act III of 1S89 §§6, 7 

(ix) Ben. Act IV of 1913 (The Bengal Public Gambling 
(Aniendmeiit) Act, 1913). 

In the next lecture I shall deal with the progress of 
codification of substantive private law and Adjective Law. 



LECTURE VII. 


PROGREvSvS OF CODIFICATION IN BRITRSH INDIA. 

Substantive (Private) and Adjective Law. 

Following the classification of Substantive private law SuBstantise 
given in the last lecture, I shall begin this lecture with the II Prnaio. 
subject of civil wTongs. Th^^law relating to wrongs has 
not yet been codified in British India and there is a distinct ^\rougs. 

and very important gap in our legislation ''A good law of 
torts’’ said Sir James Stephen (i) “would be a great bless- Su- James Stephen, 
ing to this country. It would enable the legislature to 
curtail very greatly many of the provisions of the Penal 
Code, v/hich are at present called into play on the most 
trifling occasions to gratifj’' private malice The provisions 
on defamation, for instance, clearly ought to belong to the 
law^ of wrong and not to the law of crimes ” vSir Henry 
vS. ]\Iaine writing in 1879 remarked (2) “Civil wrongs are 
suffered every day in India, and though men’s ideas on the 
quantity of injury they have received may be vague, they 
arc cpiite sufficiently conscious of being WTonged somehow 
to invite the jurisdiction of courts of justice The result p Alahie. 
ivS that, if the legislature does not legislate, the Courts of 
justice wull have to legislate , for, indeed, legislation is a 
process which pierpetually goes on through some organ or 
another wdierever there is a civilized government, and 
which cannot be stopped. But legislation b^" Indian Judges 
has all the drawbacks of judicial legislation elsewdiere, and 
a great many more. As 111 other countries, it is legislation 
by a legislature which, from the nature of the case, is de- 
barred from steadily keeping in view the standard of general 
expediency. As in other countries, it is haphazard, inordi- 
nately dilatory, and inordinately expensive, the cost of it 
falling almost exclusively on the litigants. In British India 
judicial legislation is, besides, in the long run, legislation 
by foreigners, who are under the thraldom of precedents 
and analogies belonging to a foreign law, developed 
thousands of miles aw^ay, under a different climate, and for a 
different civilteation. I look with dismay, therefore, on the 
indefinite postponement of a codified law of tort for India ’ ’ 

(1) Gazette of Jndta, Supplement. 1S72, May 4. 

(2) Minute by Sir H. S. Maine Dated 17th July 1S79. 
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This was in 1879 and towards the c*nd of 1882 Sir 
lucdenck Pollock was asked by the Goveriiiueiit ot India 
to prepare a draft Bill to codify the Law ot Civil Wrongs. 
The draft was provisionally completed in 1S86 and was pub- 
lished with the consent of the Secretary of State for India 
But the Government of India has not yet finally decided 
whether it is desirable to codify the law on this subject The 
objects of the Government of India in adopting this course 
seem to be (a) not to do anything which may offend the feel- 
ings of some of the people of the country ; (b) to avoid the in- 
troduction of rules of English law on the subject into this 
country. But these objects have been frustrated by the 
judiciary which cannot but legislate by its decisions on the 
subject when a large number of cases on torts come up 
before it for decision I shall take here only one example 
viz whether mere use of abusive and insulting language e g. 
Sala (wife’s brother), haramzada (base-born or bastard) ; 
soo) (pig) baperbeta (son of the father i.e. ironically, bastard) 
IS actionable irrespective of any special damage 

According to the common law m this country, as ex- 
pounded in the text of the sages, verbal abuses are punish- 
able (i) Then, since the establishment of the High Court 
m Bengal, it has almost invariably been held that verbal 
abuse, though no actual damage has been caused, is 
actionable ‘‘The words” says Norman C J. (2) “which 
are of the coarsest abuse, do undoubtedly impute that to the 
plaintiff which would, if believed, have been hurtful to the 
feelings of his family and have lowered his character in res- 
pect of his caste, and the uttering of them, therefore, 
amounts to an offence under §499 of the Penal Code. 
Applying the test familiar to English law, the uttering of 
the words in question, standing by itself, was a wrong, and 
therefore gave to the individual aggrieved by it a right of 
action independently of any proof of special damage or 

actual pecuniary injury No doubt actions for slander 

are often vexatious. But to prevent people from taking the 
law into their own hands, and for the preservation of peace 
and order, it is a matter of the greatest importance that 
Courts of Justice should afford an effectual remedy to per- 
sons feeling themselves aggrieved by wanton and virulent 

(ri Institutes of Vishnu. Sacred Books of the East Vol VIT, 
Ch. V, Ver- 23, p. 37. Vol xxxin p 307. Manda^^k^^ Vyavaliam 
Mayukha p. 13S & p. 233 Yajnavalkya Dharmasliaslram Xyavahdrd- 
dnvaya. Ch. II. V 205. "Any one abusing another thus'' I shall have 
cnmmal connection with thy sister or thy mother," shall be made 
by the King to pay a fine of twentv-five p'anas 

(2) Kannoo v. RahamooUah (1864) W R. Gap. No, p, 269, 
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abuse/' In Sreenaih v. Komnl (i) Mitter J. observed '^\Ve J^^c, VII. 
think that the judge is wrong in holding that the abusive 
words complained of by the plaintiff in this case are not 
actionable. It is true that the plaintiff might have instituted 
proceedings against the defendant in the Criminal Court ; 
but his failure to do so does not deprive him of his right to 
bring a suit in the civil court. The case is governed by the 
rilling of a Division Bench of this Court in the case of Kali 
V. Ramgati (2) " The words alleged to have been irsed were 
certainly such as to wound the feelings of the plaintiff. The 
case was remanded for the purpose of a finding upon the 
question whether the defendant did use the words imputed 
to him or not. In Ibin Hossein v, Haidar (3) Field and 
O’Kinealy JJ. took practicalh^' the same view of the law. 

In Jogeswar v. Dinaram (4) Banerjee and Wilkins JJ ex- 
pressed themselves as follows — ''Though the rule of Eng- 
lish law requires proof of .special damage to sustain an action 
for slander except in certain cases, and though there is some 
conflict of authority in this country, the later cases are in 
favour of the view that where the abirsive language used is 
such that, having regard to the respectibility and position of 
the person abused, it is calculated to outrage his feelings 
01 lower the estimation in which he is held by persons of his 
own class, and so bring him into disrepute, it is actionable 
without proof of .special damages". 

In other provinces, also, very nearly the same view has Bombay, 
been adopted. In Bombay (5) Couch, C. J., followed the 
rulings of the Calcutta High Court, and held that the case 
should be decided according to the principles of justice, 
equity and good conscience ; and he was of opinion that 
mere verbal abuse without xiroof of actual damage was 
actionable. In Madras the question viz. whether an action IMadras. 
for damages for slander can be maintained without proof 
of special damages in cases in which it would not be allowed 
in English Courts, came up before Turner C J. and JMuthu- 
sami Ayyar J and their Lordships observed "In this country 
we arc not bound to adopt the rules regulating compensation 
for injuries which are recognized by the Engli.sh Courts, 
though it has been the practice of Judges in British India 

(t) (1871) 16 W.R. 83. 

(3) (1870) t 6 \VR 8] note ; d B L. R. Ap. OQ In SrO^anf v. 

Salcooti (1878.) 3 C. L R 181. Mitter and Maclean JJ. look the 
same view. 

(?>) (1885) 12 C T09. 

(4) (1898) 3 C. t J. 140. 

(3) Kashimm v. Bhadii (1870) 7 Bom TT. C. A C 17, 
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to regard the decisions of the English Courts with the 
highest respect as embodying the wisdom and experience of 
a judiciary whose reputation is second to none for indepen- 
dence and ability, 

‘'But the distinction drawn by the English law between 
written or printed and oral slander, which is said to have had 
its origin in the circumstance that the most frequent 
instances of oral slander were at one time punishable by 
Ecclesiastical Courts {2 Salkeld. 69^4 ), has been condemned 
by many eminent English lawyers Mr. Starkie observes 
that the distinction “must be regarded as an absolute 
peremptory rule not founded'lin any obvious reason or prin- 
ciple,’' In Roberts v. Roberts (i) Cockbtirn C J., and 
Crompton and Blackburn, JJ., pronounced the law of Eng- 
land unsatisfactory" and regretted they were bound by it 
In Lynch v. Knight (2), the Lord Chancellor Campbell ex- 
pressed the same views, and Lord Brougham, in the same 
case, declared that the English law was in this respect not 
only unsatisfactory but barbarous. 

“The Indian Law Commission, of which Lord INIacaulay 
was a member, in its report on the proposed Penal Code, 
demonstrated that the English law regarding defamation 
was inconsistent and unreasonable (3) The Civil Law does 
not recognize the distinction, nor does the law of Scotland ; 
and the recommendations of Lord ]\Iacaulay’s Commission 
were approved and accepted by the British Indian Legis- 
lature We therefore feel justified in giving effect to our 
conviction that the rule we are considering is not founded 
on natural justice and should not be imported into the law of 

British India It is often impossible to bring specific 

proof of the damage which a man may suffer in his business 
or in his friendships from such an injury. The injury may 
be occasioned before he has any opportunity of rebutting the 
slander, and the memory of the slander may survive its con- 
tradiction and may at any time influence his neighbours 
unconsciously to his disadvantage ; nor is the suffering 

trivial which such a wrong may inflict on its victim 

Wider experience has persuaded English Judges that 
fiivolous and vindictive litigation is countenanced by con- 
ceding too great liberty for the institution of suits for defa- 
mation, and it has been the object of the English law so far 
as possible to set limits to such actions. Some of the res- 


(1) 

{2) 

(3) 


(1864) 33 L J Q. B. 249 ; 2 B & S. 3S4. 
(iB6i) 9 H. Tv. 377. 

^lacaulay’s Draft Penal Co^e. Note R, 
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liictions are alread}^ recognized by Indian law Words of 
mere vulgar abuse are not punished as defamation. But we 
are not prepared to accept the limitation of the English law, 
which denies a civil remedy unless pecuniary damage is 
established or may be predicted as almost certainly probable. 

]Mere hasty expressions spoken in anger or vulgar 

abuse to w’hich no hearer w^ould attribute any set purpose 
to injure character w^'orild of course not be actionable, but 
wdicn a person either maliciously or wnth such carelessness 
to enquire into truth as is sometimes described as legal 
malice, deliberately defames another, wc conceive that he 
ought to be held responsible tor damages for the mental 
suffering his wrong-doing occasions Without accepting 
the very wide rule of the Scotch law, that anything is action- 
able wdiich produces uneasiness of mind (Starkie, p 30), w^e 
consider the action should be allowed rvhere the defamation 
is such as w^ould cause substantial pain and annoyance to the 
person defamed, though actual proof of damage CvStimalde in 
money may not be forthcoming (i). 

In Deican Singh v Mahip Singh (2) Mahmood J. after 
referring to the different cases of the difterent High Courts, 
expressed the opinion that the distinction between verbal 
and written slander should not be adopted in this country 
and remarked ^^It can scarcely be doubted that these various 
rulings leave the law in a very unsatisfactory condition and 
there is need for legislative interfeience. What form that 
interference vshould take is a question w^hich, in my opinion, 
should be determined according to the conditions of life and 
the feelings of the people of India. And, looking at the 
matter from this point of view, I have no doubt that the 
seven rulings of the Calcutta High Court w^hich I have enu- 
merated above lay down the rule most suitable for India, 
though it IS more in conformity with the Roman than the 
English law. I confess I can see no reason why per- 
sonal insult and consequent mental distress should not be 
recognised as constituting a substantive cause of action in 
our proposed law of torts. In enumerating personal rights 
the Civil Code of New York (§27) lays down that every 
person has ''the right of protection from bodily restraint or 
harm, from personal insult, from defamation and from in- 
jury to his personal relations.’' If, then, personal insult is 
a wrong as dist^inct from defamation as assault, there seems 
no reason why it should not be regarded as distinct tort A 


Ekc. VI r. 


Allnliabnd. 


(1) Parvafhi v. Mannai (1SS4) 8 M 175, 178 — 180. 

(2) (1S88) loA 425, 44T. 
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tori is only an injury to a legal right not arising out of con- 
tiact between the wrong-doer and the pcnson wronged ; and 
in my opinion, if the right of protection from personal in- 
sult is violated, such violation should be recognised as a 
cause of action for recovery of damages as much as assault. 
vSuch is apparently the rule of the Roman Civil law, and of 
the law of Scotland, both of which recognise mental distress 
as in itself constituting an injury ]\Ioreover, the view, 
which I have here ventured to express would, if adopted, 
be in keeping with the notion of injury as understood in the 
Indian Penal Code (§44), where it is taken to denote ^any 
harm whatever illegally caused to any person in body, mind, 
reputation or property* .. . .The reasons ordinarily em- 

ployed against this view are that 'abusive, insulting and nn- 
inannerly language which affects not a man’s liberty or estate 
are of too indefinite and uncertain a character to be subject 
of an action for pecuniary damages vSiich injuries, rather 
alTronts to the feelings, are as incapalile of definition as they 
are of admeavSurcinent, They depend upon the rank, 
situation and condition of the parties, and on circumstances 
which may be felt but not defined ; they may depend on the 
tone of voice, the gCvStures, even looks by which they are 
accompanied, and m some iiivStances, silence may be more 
contemptuous and insulting than direct expressions* 
(vStarkie, p. 17) It is submitted that these objections a])plv 
equally to almost all personal injuries (such as assault, de- 
famation, false imprisonment etc.), in which mental suffer- 
ing is recognized as an element of assessing damages ; so 
much so that there is no fixed rule for estimating damages in 
such cases, and the matter is usually left to the discretion of 
the jury with reference to the circumstances of aggravation 
or mitigation as the case may be. In India such questions 
would have to be decided by the Judge, and I can anticipate 
no impossibility in arriving at a fair assessment of damages 
in cases of personal insult as distinguished from defamation. 

Unadvanced countries like India present a slate of 

society where personal insult need mbre check than in more 
civilized countries like England.** 

v^nch was the state of law on this subject when the 
question under discussion, namely whether abusive and in- 
sulting language, e.g. Sala, Haramzada, Soor, is actionable 
irrespective of any special damage, came up before a Phdl 
Bench of the Calc\itta High Court and the matter w^as 
fully discuSvSed (i). The majority mf the F'ltll Bench 
(i) Girtsh V Jatadhari (1899) 26 C 655. 



(Maclean, C. J., Macpliersoii, Hill and Jenkins JJ j held Lec. \'1I 
that mere use ol abusive language eg. Sala, Soar etc. apart 
trom defamation, is not actionable irrespective of any special of;/s/z v [aiadhati 
damage. But Gliose J. held that a person thus vilified 
should be entitled to maintain an action irrespective of any 
special damage In this case the Lower Appellate Court 
said ‘‘No one who heard him did or could imagine that he 
really meant to asperse the chastity of the plaintiff's sister 
or mother or thought the plaintiff a pig There was no de- 
famation or intent to defame What the defendant did was 
insulting, but did not affect the plaintiff ^s reputation a 
whit." Referring to this finding the Full Bench remarked 
“This finding wholly excludes that w^hich is an essential 
clement of actionable defamation, and it therefore is out- 
side the scope of our inquiry to determine whether or not 
the English rule which requires special damage to be estab- 
lished in an action for oral defamation should prevail in 
this country We therefore only have to consider whether 
all action will lie for insult or abuse, with resultant pain and 
distress of mind, apart from defamation. The first question 

is what is the gist of this actionable wu'ong ? In the 

argument before us it w^as suggested that the cause of action 
was the injuiy to the abused man's feelings, his mental dis- 
tress and pain. It is difScult to suppose that the causing of 
mental distress and pain can per se be actionable. ]\Iental 
condition of this sort may obviously arise from causes other 
than abuse or insult, and a moment's reflection makes it clear 
that the proposition thus widely expressed would lead to 
manifest absurdities. It is said that the reported decisions 
of the Indian Courts, and in particular of this Court, support 
the position that, to cause mental pain and distress by insult 
or abuse, as distinct from defamation, is actionable, and a 
large number of authorities have been cited to us as establish- 
ing this .... Many of them are so inadequately reported 
that it is impossible to discover what w^as the state of facts 
then under consideration . . . From a iierusal of those 
cases in which the facts are set out, it is apparent that in 
each there was sufficient to support a suit for defamation (i). 

In none of the cases was the point raised or at any rate deter- 
mined, whether abuse, as distinct from defamation, w^as 
actionable, the question rather being whether proof of spe- 
cial damage was an essential condition of the plaintiff's sue- 

(i) But judgment in each case» it is submitted with due 
deference, was given not on the ground that there was sufficient to 
support a suit for defamation but on the ground of mental pain and 
divstress. 
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cess Their lyordsliipb then referred to two cases in which 
it was held that such suits would not lie, ^h^part then 
from authority’’ said their lyordships ^^ought mere personal 
insult or abuse, as distinct from defamation, and not touch- 
ing the plaintiff’s credit or reputation, to be actionable in 
this country, if it produce mental pain or distress. It has 
been urged that insult being punishable under the Penal 
Code, as it w^as under the old Hindu Penal system, it must 
be sufficient groundwwk for a civil suit But. . though 
the facts which go to make a penal offence may, in general, 
suffice to constitute a civil wTong, it requires no exhaustive 
examination of the forms ot civil and criminal liability to 
show that the latter is no infallible guide to the former. 
This appears to us to be made clear b}" the very section of the 
Penal Code wffiich prescribes a punishment for insult, for 
the purpose of the penalty imposed is to prevent a breach of 
the peace ” Then their Lordships said that public policy 
did not demand that they should hold that such suits are 
maintainable Therefore the majority of the Full Bench 
held that abusive and insulting language, not amounting 
to defamation, was not actionable 

But Chose J dissented and held the contraiy vie\v. 

•Then in igoi the case ol J^hooni Money v Nalobat (i) 
came up before Mr Justice Harington, sitting on the Ori- 
ginal side of the High Court. The slanderous words used 
in this case were ^^You are a prostitute I will pul dish 
before all the caste people that you are a prostitute I look 
you to the garden-house at Kahghat .. wuth you.” 

After examining the facts his Lordship said 'T find that the 
defendant spoke and published the w^ords complained of by 
the plaintiff, that those words conveved the imputation 
that the plaintiff was upchaste , that they wxi'e s])oken 
ialsely and maliciously, but that they caused the plaintiff 
no actual damage whatever. 

“On these facts tw^o contentions are raised by the plain- 
tiff : (0 That the words convey an insult and that for the 

mental distress caused by such insult, damages are recover- 
able, and (ii) that the words are defamatoi'y, and are action- 
able without special damage.” 

On the first issue his Lordship, lollown'iig the judgment 
of the majority of the Full Bench in Girish v. Jaladlnni (a) 
held that words of abuse causing mental distress are m l 
per se actionable. 


(i) (1901) 28C 452. 

(3) (1899) 26 C. 653. 
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On the second issue (whether defamatory words imput- Leg. VII. 
iiig unchastity to a woman are actionable in this country 
without proof of special damage) his I^ordsliip held that such 
defamatory words are not actionable without proof of special 
damages. ‘'Under the law of England’' said his Lord- 
ship (i) “as it stood prior to 1S91 such words would not have 
been actionable without proof of special damage Is that 
law to be applied in this country ? It is stated in ]\Iorley’s 
Digest, Vol I, p. XXII that the Common Law of England, 
as it prevailed in 1726, is the law administered by the 
Supreme Courts, and that statement is treated as correct b^" 

Lord Kiiigsdown in the case 3 f the Advocate General of 
Bengal v Surnomoyce (2) in which he observes that “the 
English law, civil and criminal, has been usually considered 
to have been made applicable to natives within the limits of 
Calcutta, in the year 1726 by the Charter 13 Geo I ” This 
must be taken subject to certain limitations, many provisions 
of the English law, as for example that under which bigamy 
is a felony, were obviously unsuitable to the natives of this 
country and were therefore not introduced. 

“But there is nothing unreasonable, having regard to 
the cUvStoms of this country", in holding that, that part of the 
Common Imw of England which gave a person injured by 
slanderous words the right to recover damages in an action 
has been introduced In my opinion, it is by virtue of the 
Common Law of England introduced into Calcutta by the 
Charter of 1726 that the action is maintainable.” His Lord- 
ship referred to the Slander of Wo^nen Actj 1891 (54 and 
55 Vic. c 51) in the following terms — “These are the ex- 
ceptions ; in all other cases (except those arising under the 
vSlandcr of Women Act, 1891) the legular rule is followed, 
namel,y, that words to be actionable must be proved to ha\^e 
caused actual damage”. The Slander of Women Act, 1S91 
has abolished the need of showing special damage in the 
case of words which impute unchastity or adultery to any 
woman or girl. “The Courts” says Sir Frederick Pollock 
“might without violence have presumed that a man’s repu- 
tation for courage, honour, and truthfulness, a woman’s 
for chastity and modest conduct, was something of which 
the loss would naturally lead to damage in any lawful walk 
of life. But the rule was otherwise . . .The law went 

wrong from the beginning in making the damage and not the 
insult the cause of action.” ' 

(1) (1901) 28C 452, 462. 

(2) (1863) 9 Moo I.A 3S7, 426. 

29 
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33 Oeo HI 
C.55 §131. 


Tims, on the question wlicthcr mere use of abusive 
language causing mental distress is actionable or not, there 
is a difference of opinion. Eminent Judges like Couch C J., 
Turner C. J., Ivlathusaniy Ayyar,, ]\Iillcr, vSir Goorcodas 
Banerjce, Sir C, AI, Gliose, Straight and IMahmood have 
answered the question 111 the affirmative, while eminent 
judges like Sir Lawrence Jenkins C. J , Sir Francis Alaclean, 
and IMacpherson have answered the question in the negative. 
From the remarks of Sir Ph'ederick Pollock quoted above 
it seems that that eminent jurist is of opinion that the ques- 
tion should be answered in the affirmative It is time that 
Legislature should interfere and decide the (luestion accord- 
ing to the conditions of life and feelings of the people of 
India as expressed by Sir R C, IMitter, Sir Mathnsamy 
Ayyar, Mahmood, vSir Gooroodas Banerjce and Sir C Tvl 
Ghose. 

The law of remedies in cases of torts has been to some 
extent codified by the Specihe Relief Act. Granting of 
injunction in cases of torts is now regulated by §§54-55 of 
the vSpccihc Relief Act. But these sections intrcidncv no 
new ]>rinciples of laiv into India, but they ex])ress in general 
terms the rules acted u])on by Courts of Ecpiity in England, 
and long since introduced into this country, not because 
they were English law, but because they were in accord- 
ance with equikv and good conscience fi) 

Under 53 Geo III c. 52 (17Q3) no Eurojiean was 
allowed to come to India without the leave and licence of 
the East India Company In that Statute we find ^^That 
if any subject or subjects of His Majesty, his Heirs or vSiic*- 
cessors, of or belonging to Great Britain, or any of the 
Islands, Colonics or Plantations afore.said, not being law- 
fully licensed or authorized, shall at any time or times before 
such determination of the said Company’s whole and sole 
trade, as is hereinbefore limited, directly or indirectly go, 
sail or repair to, or be found in the East Indies, or any of 
the parts aforesaid, all and everv such person and persons 
are hereby declared to be guilty of a high crime and mis- 
demeanor, and being convicted thereof shall be liable to 
such fine or imprisonment or both fine and imprisonment, as 
the court in which such person or persons shall be convicted 
shall think fit” (2). They were also lialde to be arrested 
and sent to England for trial (3L Then again even those 

(1) Shamniii^ger Jute Factory v Fani Naiaiu (iS%) i |C 189, 
199 - ' ^ ^ 

(3) {1793) 33 Ceo. Ill C52. §131. 

(3) Ibid. §132. 



who were licenced by the Company 'ho go or to live or con- x^EC. VII. 
tinue ill India' ^ had to reside in one of the principal Settle- 
ments of the Company, or within lo (ten) miles of such 
l)iiiicipal vSetUemeiit They could not live anywdiere else, 

'hvilhout the special License of the said Comxiaiiy, and of the 
Governor-General, or Governors of such xirincipal Settle- 
ment, in WTiling, lor that purpose hrst had and ob- 
tained” (i). Such restrictions on the iiiovemeiits ot non- 
Indians had been im])osed for a long tune lo iirotect the 
tiade of the East India Company We find the follow- 
ing ill Colebrooke's Supplement to the Digest of Degiila- 
lioiis. "Advertisement published by the Board of Revenue Ad\ fcrti.sement, 
on the nth November 1790. 

"The Governor-General in Council having been pleased 
to direct, under date the 3rd instant, that no European shall 
be allow^ed lo possess or occupy ground, without the limits 
ot Calcutta, now^ the property of natives, or erect any 
buildings thereon, without the sanction ot the Board of 
Revenue ; public notice thereof is hereby given, and all 
Europeans wdio ma}^ be hereafter dcvsirous of iiossissiiig or 
occu]>ying ground, the pro]>erty of natives without the said 
limit, or of erecting buildings thereon, are required to make 
Xirevious apiilication to the Board of Revenue, who will 
thereupon order the quantity and rent of the ground to be 
ascertained by the Collector in whose district it may be 
situated, previous to the execution of the Pottahs” (2) 

Section 17 of Reg II of 1793 laid down the rule that no II of 1793 §17 
Collector should give land in farm to any European directly 
or indirectly 

This restriction was removed by ''The Propaty in Land PioperU m land 
Act, 1S37” passed pursuant to the Government of India 
Act, 1S33 (3 & 4 Will IV. c 85) §86 which provided "it 
shall be lawful for any natural-born subject ot Plis IMajesty 
authorized to reside in the said territories to acquire and 
hold lands, or any right, interest, or profit in or out of lands, 
for any term of years, in such part or parts of the said terri- 
tories as he shall be so authorized to reside in ” By §i of 
the Propcity in Land Act, 1837 it was declared lawful for 
any subject of His IMajesty "to acquire and hold in peri)c- 
tuity, or for any terms of years, prop^erty in land, or in any 
emolnmcnts issuing out of land" in any part of British 
India. 


(0 (1793) 33 Ceo^III c 52 §98. 

{2) Colebrookc’s Supplement p 355* 
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Act XXI of 1850 


“Ivandholckrs^ 
I’ublic charges 
and Duties Act, 
1853” fll of 1853) 


Then there was another kind oi restriction viz. of caste 
disabilities. Loss of caste amongst the Hindus was gene- 
rally accompanied with loss of proprietory rights; but in 1832 
It was enacted that ''whenever in any civil suit the parties 
to such suit may be of different persuations, when one party 
shall be of the Hindu and the other of the JMuhammadan 
persuasion, or where one or more of the parties to the suit 
shall not be cither of the Muhammadan or Hindu persua- 
sions, the laws of those religions shall not be permitted to 
operate to deprive such party or parties of any property to 
which, but for the operation of such laws, they would have 
been entitled. In all such cases, the decision shall be 
governed by the principles of justice, equity and good cons- 
cience ; it being clearly understood, however, that this provi- 
sion shall not be considered as justifying the introduction of 
the English or any foreign law, or the application to such 
cases of any rules not sanctioned by those principles” (i) 
This provision, which was in force only in the provinces sub- 
ject to the Presidency of Fort William was extended 
throughout the territories subject to the Government of the 
East India Company by Act XXI of 1850 c(mmionly kiiovvn 
as *‘thc Ca.ste Disabilities Ron oval Act, 1850 ” This Act 
consists of I section only which eiiacU that law or nsige 
which inflicts forfeiture of, or affects rights on change of 
leligion or loss of caste should cease to be enforced. 

When the Propoiy in iMnd Act, 1S37 (IV of 1S37) 1 

made it lawful for any subject of Flis Majesty to acquire and 
hold in perpetuity, or for any term of years, property in 
land, or in any emoluments issuing out of land in any part 
of British India, doubts arose whether all subjects of His 
Majesty were subject to the same jurisdictions as Natives 
for enforcing discharge of public and police duties incident 
to the holding of such property or for the enforcement of 
public charges and assessments upon or in respect thereof. 

This question was settled by the Landholders Public 
Charges and Duties Act, 1853 (II of 1853) vSection i of 
this Act provided that no such landholders, by reason of 
his place of birth, or by reason of his descent, should be 
exempt from any public charge or assessment, or from any 
duty connected with the police or from any duty wdiatso- 
ever of a public nature Section 2 provided that for default 


(1) (1832) Reg, VIl of 1832 §9. (repealing §6 of Reg V of 1831). 

This Reg. had been repealed by the Bengal CiiJil Cools Act of 1871 
(VI of 1871) which has been repealed b\ the Bengal N -f^. P, and 
Assam Civil Courts Act, 1887 of 1S87). 



in respect of sucli charges and duties, they should be sub- Lkc. VII. 
ject to the same laws, regulations and procedure, and to the 
same jinisdictions, as if they were the natives of the country. 

The legislative enactments on this subject are very few 
and are of local application only. The enactments are 
(i) The Alluvion and Diluvwn Regulation (Bengal) 1S25, Alim ion and 
(n) The Bengal Alluvial Land Settlement Act, 185S (XXXI Dilmion. 
of 1S58) {ill) The Bengal Act IV of 1S6S The Bengal 
Regulation of 1S25 has been extended to Sonthal Par- 
gannahs, the Punjab, the N -W. Frontier Provinces, Oudh, 
the Central Provinces and San^balpur district. Importance 
of the subject drew the attention of the Anglo-Indian legis- 
lators and attempts had been made to have the law on the 
subject codified , but without any avail. The draft Bill 
of Dr. Stokes and the Tagore Taw Tcctures on this sub- 
ject by Mr Tal Mohan Dass, with necessary alterations in 
consequence of several important judicial decisions, will 
supply valuable materials tor a code on this subject 

On the 5th September 1S7S Ihe then Taw Member 
(Dr vStokes) moved for leave to introduce a Bill to define 
and amend the law relating to alluvion, islands and aban- 
doned river beds, and said that the Alluvion Bill, like the 
Transfer of Property Bill and the Negotiable Inslruincnts 
Bill, was intended to form a chapter of the Indian Civil 
Code, and its object was to state, in a concise, accurate and 
accessible form, the law relating to the ownership of allu- 
vial lands, of the islands (commonly called chais) formed 
in rivers or in the sea, and of abandoned river-beds In 
]\Iadras, Bombay and Burmah there was no statutory law 
on the subject, in Sindh there were only some executive 
rules framed in 1852 by Sir Bartle Frere which w^cre held 
to have the force of law : in the rest of British India the law 
w^as contained partly in legal text-books, partly in the 
Bengal Regulation XI of 1825 and the Bengal Act IV of 
1868, sections 2 and 4, but chiefly in the numerous deci- 
sions of the High Courts and the Judicial Committee of the 
Privy Council with which the former enactment was 
encrusted. There were several important omissions in the 
Bengal Regulation of 1825. The Bill attempted to supply 
those defects. But the Bill left untouched the law relating 
to the assCySsmeiit of alluvial lands and lands diminished 
by diluvion ; ’to the rent payable in respect of such lands, 
and to the rights of tenants and mortgagees to alluvial lands. 

Such matters were Inore fitly provided for in special enact- 
ments dealing with revenue, rent, mortgages and leases. 
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Transfer of 
Property Act 


This Bill was introduced oil the *2iid October 187S, 
referred to a Select Committee and it was also directed that 
the Bill should be iiublished in the local olBcial Gazettes 
The vSelect Committee presented its Preliiiniiary I'vej.)ort on 
the 19th March 1879 nothing was clone in the matter 

and the whole thing was dropped It is time that the law on 
the subject should be codified. Dr Stokers' Bill may be 
used, with few necessary alterations, as the basis ol the 
Code. 

Though the xVlluvion Bill drafted by Dr Stokes never 
become law, his Trust Bill and Easeiiieiits Bill were passed 
111 1882 Dr. Stokes also remodelled the Transfer ol Pro- 
perty^ Bill originally drawn in England by a Law Commission 
and this Bill was remodelled to such an extent that only 
five of the original sections remain in substance m the pre- 
sent Transfer of Property Act (IV of 1S82) 

The Transfer of Fro poly Act of 18S2 is intended to 
provide a Code of Property Law for those parts of British 
India to which it might be applied In ordei to complete 
the plan on which the measure was draited, the learned 
draftsman thought it necessarv to nisei t a Chapter — 
Chapter \fill — dealing with actionable claims The sec- 
tions ol that Chapter in the Act oi 1882, weie expressed 111 
very wide and general terms and their inteiiiretation gave a 
good deal of trouble to the Judges. v8ome ot them were so 
wide that they seemed to go ]}eya)nd what the policy of the 
law reciuired and to make unnecessary differences lietw'cen 
the law of England and the law of British India When 
the ainendiiieiit of that Chapter became nc'cessaiy, opinions 
of Local Governments and the authorities representing the 
legal profession were asked for and on the basis of the opi- 
nions and suggestions received, a redraft of the W’hole 
Chapter was prepared by the then Law Member, which was 
afterwards adopted by Sir T. Releigh who introduced it as 
a Bill on the 14th July 1899 which afterwards become Act II 
of 1S99 (i). 

Another important branch of law of property has been 
dealt with by the Tenancy Acts of different provinces. The 
condition of people and the customs and usages of land- 
tenure are so different in different parts of India that it is 
impossible to have all the Tenancy Acts consolidated 
There are some fifty-two (52) different enactments govern- 
ing the relation between landlords and tenants in diflerenl 

(i) Abstracts of Proceedings (1S99) VoT XXXVIII. p. 2f^4. 
Also for 1900, p. 30. 
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parts of the country. The following arc some of the im- VII. 
l)ortant enactnicnts regulating the relation between land- 
lords and tenants. — 

(i) Ajmkre:. Reg. II of 1S77 §§41—56 (Land and 
Revenue, A j mere J . 

(:>) Ass\.^r. Bong Act VIII of 1S69 (Agricultural temmey Acts 
Tenancies, Assam) . 

Bcng Reg. VIII of 1793 §§ 49 — 55 and 64 — 65 
(Leases, Rent, Bengal and Assam). 

(3j Ekncuu (except Sambalpur District) Bengal 
Tenancy Act VIII of iSSS with its amending 
Acts Also Beng. Act VI of 190S (Tenancy. 

Cliota Nagpur). 

Beng Reg. VIII of 1793 §§49—55, 64—65 
(Leases, Rent, Bengal and Assam). 

Beng Reg V of 1812 §§2 — 4 , 26, 72 
Beng Reg. XVIII of 1812 §§2, 3(2) 

Beng Reg XXIX of 1814 §§2 — 5. 

Beng Reg VUI of 1819 (Palni Taluks , Leases ; 

Sale for arrears. Bengal and Assam) 

(4) TriR Ckntrm. Provinces vno StftrnumuR Dis- 
trict OF Bkngvt. Act XI of 189S (Landlord 
and tenant Central Provinces) Beng Act III 
of 1898 (Tenancy Amendment) 

(5) BomH'W. Bom Act. V of 1S62 (Bhagdari and 
Narwadari Tenures) 

Bom. Act I of 1865 §3S and Act I of 1880 
(Khoti land). 

(p) Cooro. Reg. I of iSq 9 §§ 70, 94 (Landlords' 
arrears of revenue). 

(7) M'\dr\vS. (A) Madras city IMad. Act VI of 1S67 
(Land Revenue, city of Madras). 

(B) Madras Presidency Alad Act I of 1908 
(PAlates, Land). 

Mad. Reg. XXV of 1802 §14. 

(Sj Province of Aora. U. P. Act II of 1902 
(Tenancy Agra). 

U P. Act III of 1901 (Land Revenue §§36, 56, 

7Q etc.) 

(g) OuDir. Act XXII of 1886 (Agricultural Tenan- 
cies, Oudh), 

IT., P Act III of iQOT (Land Revenue.) 

(10) Tine Punjab & N. W. Frontier Province. 

Act XVI of 1S87 (Agricultural Tenancies, 

Punjab). 
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Bengal Tenancy 
Act VIII of 18S5 


It is not a 
complete Code. 


^ 3 ^ 

Act XVII of 1887 §§iio — T35, 158 (Land Rcve- 
nite, Punjab). 

Reg. XIII of 1887 (Agricultural tenancies. 
Hazara District, Punjab). 

Act III of 1893 (Government Tenancies, Punjab). 

Reg. Ill of 1904 (Tenancy, Hazra), 

All these Regulations and Acts arc of different origin 
and contain provisions which arc dissimilar to each other in 
various respects, and there is no common basis on which a 
codifying Act may be based. 

Now let us take the Bengal Tenancy Act (VIII of 18S5) 
which amends and consolidates certain enactments relating 
to the Law of Landlord and Tenant in Bengal. 

This Act is based on the recommendations of the Bengal 
Rent Commission apiiointcd under Lord Lytton’s Govern- 
ment in April 1879. But if we trace its ultimate origin, 
<<we shall find'' says Sir C P. Ilbert (i) 'ffhat it embodies 
an endeavour to redeem a pledge which was given at the 
time of the permanent settlement." Befoi'e the passing of 
the Bengal Tenancy Act there had been a persistent de- 
mand for a revision of the existing law, not merely on points 
of detail, but on points of iinnciples, not merely as to 
procedure, but as to substantive rights, 

But this Act IS not a complete Code, even in res]>ect of 
the law of landlord and tenant It does not pi'ofcvss to in- 
corporate the general principles of the law of contract and 
the doctrines of ccpiity jurisprudence, in so far as they may 
have to be applied in the determination of disputes between 
landlords and tenants (2) Though the original Bill was 
examined and approved of by such an eminent jurist and 
draftsman as Sir C. P. Ilbert, it was soon found necessary 
to have the Act amended and it was amended the following 
year by Act VIII of 1886. It has also been amended by — 
Beng. Act III of 1898 ; 

Beng. Act I of 1903 ; and 
Beng Act I of 1907. 

Thus this Act of 1885 has been amended and 
affected by four subsequent Acts within a quarter of a 
century. The original Act of 1885 and the first amend- 
ing Act are Acts of the Imperial Council while the last 3 
Amending Acts are Acts of the Provincial Council, passed 


(1) Abstracts of Proceedings. 2nd Mar. 1K83, p. 68. 

(2) Kripa v. Annada (1907) 6 C.L.J. 273 (F. B.) S.C. 11 C.W.N. 
983, 996. 
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with the previous sanction of the Governor-General under Lbc. VII. 
§5 of the Indian Councils Act 1S92 (55 & 56 Viet, c 14.) 

Bj'' these amending Acts — 

2 sections of Act VIII of 1885 have been repealed 
62 sections & Sch. Ill of Act VIII of 1885 have been 
amended. 


6 sections of Act VIII of 1885 have been supple- 
mented and transfers made under 4 sections of 
Act VIII of 18S5 have been validated 
Thus 74 sections of the original Act, which contains Bengal Tenancy 
only 196 sections, have been affected by subsequent legisla- 
tion. Now all these changes have not been made by men of 
the same mental calibre, and it is difficult to fit in the 
different amendments into the main Act with the result that 
law on the subject has become uncertain to some extent and 
litigation has gone on increasing. Thus we find that 
between 1896 and 1908 the High Court at Calcutta de- 
cided about 500 cases in which the provisions of the Bengal 
Tenancy Act were interpreted by the Judges of the High 
Court. It is essentially necessary for the following two 
reasons, that this Code should be revised as scon as pos- 
sible ; firstly, the Act was passed more than a quarter of a 
century ago and has been amended by 4 Acts drafted by 
men of different mental calibre and secondly the large num- 
ber of cases which come up before the High Court clearly 
shows that the Act has not removed uncertainty of law on 
this subject The Act has to be revised in the light of the de- 
cided cases otherwise the Act itself will be the source of nu- 


merous litigation. ^Tf you want your laws to be really good 
and simple” says Sir James Stephen (i) ^^yon mitst go on re- 
enacting them as often as such a number of cases are decided 
upon them as would make it worthwhile of a law'' book-seller 
to bring out a new edition of them.” 

The word ‘^partition” had not been defined in any 
British Indian enactment except in an United Provinces partition of 
A.ct (2). But that Act deals only 'v^ith partition and union Tioperty, 
of Mohals in the United Provinces. So also the Bengal 
Estate partiUo7t Act (V of 1897) deals with the partition of 
revenue paying estates. The Indian Partition Act has a 
very limited application. So far as the partition of joint- 
family properties is concerned, it is governed by the rules 
of Hindu Taw and the Anglo-Indian Statute book contains 


(i) Gazette of Indiff. Supplement Mav 4, 1^79. p 534 
(a) U P. Act III of 1901 [The United Provinces Land Revenue 
Act, 1901) §to6. 

go 
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Hindu & Maho- 
wedan T^aw. 


Acts which deal with partition of Revenue-paying estates 
and the adjective law on the subject. The enactments re- 
lating to this subject are : — 

(1) Bcng, Reg. VIII of 1793 §26 (vSett lenient, 

Bengal) . 

(2) Mad Reg II of 1S03 §§17, 18, 21 — 23 (Parti- 
tion, IMadras). 

(3) Beng. Reg. XVIII of 1812 §3 (Apportionment of 
land revenue, Bengal). 

(4) Beng. Reg VII of 1S22 §12 (Settlement, Bengal). 

(5) Reg. Ill of 18/2 §3 (vSonthal Parganas). 

(6) Reg II of 1877 §§S — 19, 64, 72 (Band & Reve- 
nue, Ajmere). 

(7) Act II of 1884 (Partition-deeds, Madras). 

(8) Act IV of 1893 (Partition, British India). 

(9) Bengal Act V of 1897 (Estates partition, Bengal) 

(10) Act XIII of 1898 §4 (Taws, Burma). 

(11) Reg I of 1S99 §§ 143, 145 (Coorg Band 
Revenue) . 

(12) U P Actlllofigoi §§128, T ^^8 (Apportionment 
of Rent) 

(13) Act V of 190S §54 ; vSch I Ord XX. r. x8 ; 

Ord XXXVI rr 13, 14 (Civil Procedure). 

"Tt seems clear’’ sa^-s Norman J (1) '‘that servitudes 
were knowm and recognized both by Hindu and Maho- 
niedan law. In the Hcdaya (Hamilton’s Ed. Vol. IV 
p. 132) it appears that a right in the nature of an easement 
is acquired by one who digs a w^ell in w^aste ground, viz , 
that no one shall dig within a certain distance of it, so as to 
disturb the supply of water. Rights to the use of water for ^ 
purposes of irrigation or drainage are recognized and de- ! 
fined in pp. 136 — 155 of the same book. One urban servi- | 
tude, at least, is mentioned, at p. 146 viz the right to dis- | 
charge water on the terrace of another. I think there can I 
be no doubt, that urban servitudes generally were recog- | 
nized by Mahomedan law. | 

^'As to Hindu law, in Halhed’s Gentoo Baw, p. 162, I 
which is a translation of a compilation of the ordinances of | 
the Pandits, made under the direction of Warren Hastings, | 
between 1773 — 1775, it is laid down that ''if a man hath a i 
window in his own premises, another person having built | 
a house very near to this and living there with his family | 
hath no power to shut up that man’s window ; and if this 


(i) Bagram v, Khettrmatli (1869) 3 B. ly. R, 0 . C. J. 18, 37, 38. J 
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second person would make a window to his own house, on 
the side of it, that is towards the other man’s house, and 
that man at the time of constructing such window forbids 
and impedes him, he shall not have power to make a 
window.” Many other species of servitudes are referred to 
in the same book.” 

The subject is also dealt with in the Vivada Chmtamani 
pp. 124, 125 (published in 1S63). Now the law on this 
subject is contained in ''The Indian Easements AW 
(V of 18S2) and several other enactments, which have 
been mentioned by Mr F. Peacock in his Tagore Lectures 
for the year 1899 (i)- ' 

On this subject, the law is contained in several Statutes 
of the Imperial Parliament and several Acts of the Council 
of the Governor-General of India. The present day ten- 
dency is to have an Act which will be applicable through- 
out the whole British Empire and if that is not practicable, 
to have Acts for the different parts of the British Empire, 
based on the Statute on the subject passed by Parliament. 
At present we have got the following Acts of the Govern- 
ment of India on this subject viz. Act XX of 1S47 (The 
Indian Copyright Act, 1847) ; Act XXV of 1867 §§9 — ii, 
1 8 {Printing Presses & Books), So far as the Copyright in 
Music, Drama and Fine Arts is concerned the law is con- 
tained in the following Statutes : — 3 & 4 Wil, IV. c. 15 § §1, 
2, 3 ; 5 & 6 Viet, c XLV. §§ 20, 22, 24 ; 25 & 26 Viet. 

c. 68 §§ I — II. 

The question of amending the Indian Copyright Act, 
1847 (XX of 1847) has been considered on several occasions 
since 1864 on the ground that the Act was defective in seve- 
ral respects ; contained no provisions for Copyright in pub- 
lic lectures, sculptures, engravings, photographs and works 
of arts. In 1885 a Bill was prepared on the subject but 
legislation was then and has been subsequently postponed 
in view of the possibility of an amendment of the English 
Acts on the subject of Copyright. 

In 1908 a Convention to which Great Britain was a 
party was held in Berlin with the object of bringing the 
domestic laws of all countries concerned into harmony with 
one another so as to obtain international uniformity of treat- 
ment. The ratification of that Convention necessarily in- 
werc examined by a strong departmental committee ap- 
volved certain changes in the English law. Its provisions 

(1) The Law relating to Easements in Btitish India, 2nd Ed. 
pp. 48-54. 
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pointed by the Board of Trade under the prCvSidcncy of 
lyord Gorell which came to the unanimous rccommeiKla- 
tion that the Berlin Convention should be accepted by 
Great Britain with as few reservations as possible. 

An Imperial Copyright Conference was subsequently 
convened in 1910 containing representatives of the self- 
goveiming Dominions and of the India Office, Colonial 
Office, etc. It endorsed the reconiniendations of the Board 
of Trade Committee and proposed that an Act dealing -with 
the essentials of Imperial Copyright Law should be passed 
by Parliament and that this Act should extend to all 
British Possessions subject «>to the rights of self-govern- 
ing Dominions and Possessions to modify or add to 
its provisions by legislation under certain conditions. A 
draft Bill was approved by the Conference and eventually 
passed into law as the Copj^ight Act of 1911 (i & 2 Geo. V. 
c 46) giving the legislatures of British Possessions the 
powers referred to above and providing that any alteration 
of substance will apply only to works the authors of 
which were at the time of making the wqrk resident in the 
Possession and to works first published in the Possession. 

The Government of India consider that the introduction 
of the English Act into India is desirable and pressing both 
for imperial and international as w'cll as lor domestic 
reasons (i). 

In view of the unaniinoiis recomnieiulalion of the Im- 
perial Copyright Conference, which laid the greatest stress 
on the need for uniformity throughout the Empire, it is 
desirable, that the provisions of the English Act should be 
generally adopted These provisions make a great advance 
on the Indian Copyright Act of 1847 on account of the in- 
clusion of a large number of subjects outside books in which 
Copyright can subsist and may perhaps be in advance of 
the requirements of this country ; but apart from certain 
provisions in regard to mechanical instruments and Govern- 
ment publications there is no substantial difference in the 
subjects of Copyright between the English Act of 1911 and 
the Bill of 1913 to amend the Indian Copyright Act. 

We should notice here two important alterations of 
principle which have resulted through the ratification of 
the Berlin Convention but which had no previous existence 
in either English or In dian legislation. In the first place, 

(i) See the Letter from the Secretary to the Government of 
India (Department of education) to the Secretary to the Government 
of Bengal (General [educational] Department), In'o. 1820 dated Simla, 
August I, 1912. 
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there is the abolition of all formalities of registration in 
respect oi Copyright. The convention is based on this 
principle The G or ell Committee .strongly condemned these 
formalities, most nations have abolished them. Secondly, 
the term of Copyright has been changed subject to certain 
provisos from 42 years prescribed in §i of the Indian Copy- 
right Act of 1847 to one of life and 50 years 

Passing of an Act based on the recommendations of the 
G or ell Committee will give India an Act the profusions of 
which will be applicable not only to whole of British India 
but to the whole of British Empire and to a large portion of 
the civilized world. ^ 

The first Patent law in India was the Act of 1S56, but 
as it was not sanctioned by the Home Government, there 
was no effective law until the Act of 1859 (XV of 1859) for 
granting exclusive privileges to inventors. That Act 
was based on the British Act of 1852 and continued 
until June 30th, 1S88 Act V of 18S8 came into force 
on the following day, and has been repealed by the 
Indian Patents and Designs Act, 1911 (II of 1911) Just 
as the Act of 18S8 followed the lead given by the British 
Act of 1883, so the present Act is a sequel to the modifica- 
tions in the law made by the Patents and Designs i\ct 
passed in 1907 in the United Xingdom 

The registration of designs, which was also effected 
under the Act of 188S, has a shorter history" as it only dates 
back to fhe Patterns and Designs Protection Act (XIII of 
1S72). Owing to the high fees no great advantage was 
taken of the provisions of the law for safeguarding pro- 
prietorship in designs. Sec 77 of the present Indian 
Patents and Designs Act (II of 1911) confers power, on the 
Governor-General in Council, to make rules for certain pur- 
poses ; and all rules made under this section and published 
in the Gazette of India have effect as if enacted in this Act. 

The Indian Contract Act (IX of 1872) forms part of 
the scheme of passing a Code of substantive law for India 
The Indian Contract Bill was originally drafted by the 
Third Indian Law Commission in England and was sent 
to the Government of India by the Secretary of State for 
India. On the receipt of this draft the Government of 
India sent it to different Local Governments and Adminis- 
trations for their opinion. That draft had been before all 
the Local Governments and opinions had been expressed 
upon it by all classes of officers and judges, European and 
Indian, throughout the Empire. It had been before not less 
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than three Comniitlees of the I^egislativc Council of the 
Governor-General ol India. Its contents had formed the 
subject of protracted discussion between the Government of 
India and the Secretary of State. Two Legal Members of 
the Council had it before them, with the advice and assis- 
tance of two Secretaries to the Legislative Department ; 
and it had been scrutinized in every .detail with the most 
minute care, by several of the most eminent merchants of 
Calcutta. The Bill as submitted before the Legislative 
Council was substantially the same as drafted by the Law 
Commissioners in England, though it had been to some 
extent, altered in substance and also to a certain extent in 
form and arrangement. But there were differences of opi- 
nion between the Legislative Council in India and the 
Indian Law Commissioners in England on two main 
questions (a) whether all penalties should be treated as 
liquidated damages and (b) whether ownership of goods 
might be acquired by buying them from any person who 
was in possession of them, if the buyer acts in good faith, 
and under circumstances which did not raise a presumption 
that the possessor had no right to stdl them or in other 
words, that every place in India should become a market- 
overt. There was prolonged discussion between the Gov- 
ernment of India and the Secretary of State The final 
result was that the Secretary of State left the Government 
of India to deal with the matters under discussion as they 
thought proper. Then the Law Commissioners resigned. 
The Bill was then carried through the Council with some 
important amendments by Sir James Stephen (i) 

The Indian Contract Act does not profess to be a com- 
plete code dealing with the law relating to contracts. It 
purports to do no more than to define and amend certain 
parts of the law {2). This Act consists of eleven (ii) 
chapters only which deal with the following subjects: — 
(i) Contract in general under several heads ; (ii) the Con- 
tract of the Sale of goods ; (iii) the Contract of Indemnity 
and Guarantee ; (iv) the Contract of Bailment ; (v) the 

.. Contract of Agency ; and (vi) the Contract of Partnership. 

These contracts were chosen to fonn the subject of 
the Act, because they are of the commonest occurence If 
an attempt had been made to include within this Act pro- 

(1) Gazette of India. Supplement May 4, 1S72, p Bor the 
merits and defects of the Act see Stokes' A nglo-lnkan Codes, 
Yot I. p 534. 

(2) The Indian Contract Act. Preamble. 
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visions as to every kind of contract on which legal decisions 
have been given, the Act would have been of most un« 
wieldly dimensions, and would have contained a good deal 
of matter wdiich would probably have been of very little 
practical use to Judges or suitors. The framers of the In- 
dian Contract Act carefully considered the provisions of 
the Draft New York Civil Code (on the subject of obliga- 
tion) and adopted several of its provisions, but they have 
also omitted several principal matters contained in that Code. 
The principal matters omitted are. — Shipping Contracts. 
Trusteeship ; Insurance ; Q)ntracts by Carriers ; Mort- 
gage ; Bills of Exchange and the whole subject of Relief. 
It was thought desirable not to deal with shipping con- 
tracts, because the persons connected wuth them in India 
w^ere very few and it was thought desirable that their con- 
tracts should be regulated by the law of England - The 
subject of Trusteeship has not been dealt with because the 
English law on that subject is unsuitable to any country 
except England and countries where the population is of 
English descent (i) The law" relating to Bills of Ex- 
change has been omitted, because a bill on that subject was 
framed by the Law Commissioners and was laid aside as un- 
suitable both to English merchants, who naturally wished 
to follow the law?- of England, and to Native merchants, who 
had customs of their own about hundis, which it was not 
desirable to interfere w"ith (2). The subject of Relief had 
been left out because it was thought desirable that it should 
from the subject of a separate Act (3) . The law of Mortgage 
had been otherwise provided for (4). ^'As to the Law of 
Insurance^’ said Sir James vStephen (5) 'T have doubts 
whether it is a matter of much importance out of the Presi- 
dency towns, but a Bill on the subject was framed by the 
Indian Law Commissioners, and can be taken up if it is 
thought desirable.” Nothing was done in this matter till 
the year 1912 when the Indian Life Assurance Companies 
Act (VI of 1912) was passed. As to Carriers, it was thought 
desirable that the subject should be dealt with by a separate 
Act. Immediately on the passing of the Indian Contract 


(1) then the Indian Trust Act (II of 1882) has been passed 

but this Act is not applicable to the whole of British India. vSee also 
Trustees & Mort^a^ees Powers Act (XXVIII of 1B66) and the Inman 
Trustees Act iXXVll of 1B66), . . . cox 

(2) Now see the Negotiable Instruments Act (XXVI of 1881). 

(3) Now see the Specific Relief Act. (I of 1877). 

(4) Now see ^Transfer of Property Act (IV of i8S2)ch. rv 
8 $98-99 and Code of Civil Procedure (V of iqoS) Ord. XXXIV. 

' (5) Supplement to the Gac^ette of India. May 4, 1872 p. 534* 
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Act, and at the very same sitting of tlic Council, vSir James 
vStcplien obtained leave to introduce a Bill to amend the law 
relating to Carriers. For some reason or other (pi'obably 
because Sir James Stephen left India a few clays later) no 
further proceedings were taken in that direction (i). 

''It will appear’' said Sir James Stephen (2) in moving 
that the Report of the Select Committee on the Indian Con- 
tract Bill ])e taken into consideration, "that though incom- 
plete, the Bill will probably suffice for considerable time for 
the wants of the country. I may add, however, that as its 
deficiencies are discovered, it^will be easy to enact supple- 
mentary chapters which may be read as part of it ” 

Referring to the borrowing of provisions from the New 
York Civil Code, Sir F. Pollock remarks (3) "Another 
source of unequal workmanship, and sometimes of i:>ositive 
error, is that the framers of the Indian Codes, and of the 
Contract Act in particular, were tempted to borrow a sec- 
tion here and a section there from the draft Civil Code of 
New York, an infliction which the sounder law5"ers of that 
State have been happily successful so far in averting from 
its citizens. This Code is in our opinion, and we believe 
in that of most competent lawyers who have examined it, 
about the worst piece of codification ever produced 
The clauses on fraud and misrepresentation in contracts — 
which are rather worse, if anything, than the average bad- 
ness of the whole — were most unfertunately adopted in the 
Indian Contract Act Whenever this Act is revised every- 
thing taken from Mr. Dudley Field’s Code should be struck 
out, and the sections carefully recast after independent 
examination of the best authorities ” Referring to the 
unequal workmanship as manifested in the Indian Con- 
tract Act, Sir F. Pollock remarks (4) "In fact, the 
Contract Act passed through not less than three dis- 
tinct stages. First, there was the draft prepared in 
England by the Indian Law Commission, uniform in style 
and possessing great merit as an elementary statement of 
the combined effect of common law and equity doctrine 
as understood about forty years ago. . . Next, this was 

revised and in parts elaborated by the Legislative Depart- 

(1) Moothora v, L G, 5 . N. Cay. (1883) loC. t66, 193. 

(2) Supplement to the Gazette of India. Ma.y 4, 1872 p. 535. 

(3) Pollock’s Indian Contract Act. Preface to the first edition. 
See also Sir P. Pollock’s Tagore Law Lectures 1891. The Law of 
Fraud, Misrepresentation and Mistake in Britisfi India pp 20, 93, 
99 and 122. 

(4) The Indian Contract Act, rst Ld. Preface. 
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ment in India. The borrowing from the New York draft hKC. VIL 
Code seems to belong to this phase. Sir James 

vStephen made or supervised the final revision, and added 
the introductory definitions, which are in a wholly different 
style and not altogether in harmony with the body of 
the work. Evidently this process could not satisfy the con- 
ditions of a model code. It is much to the credit of the 
workmen that the result, after allowing for all drawbacks, 
was a generally sound and useful one.’’ 

‘'The Act only lays down” says Sir Hichard Scope of the 
Garth C J. (i) “certain general|rules, which, in the absence 
of any special contract, or usage to the contrary, are binding 
on contracting parties But it could never have been in- 
tended to restrain free liberty of contract as between man 
and man, or to invalidate usages or customs which may 
prevail in any particular trade or business. These customs 
and usages have only the effect of introducing special terms 
into all contracts or dealings in any particular trade ; 
their very object is generally to modify or control the 
general law, and the Contract Act in my opinion could 
never have intended to invalidate all customs or usages 
which are not in accordance with the general rules wdiich 
it enacts, or to prevent private persons from entering into 
contracts which are inconsistent with those rules.” 

Since the passing of the Indian Contract Act its provi- Contract Act, 
sions have been affected only by 4 Acts, viz : — merit. 

(i) Act I of 1S77 (vSpecific Relief Act).* 

(ii) Act IV of 1886 (The Indian Contract Act Amend- 
ment Act 1886). 

fiii) Act XII of 1891 (The Amending Act of tSqi). 

(iv) Act VI of 1899 (The Indian Contract Act Amend- 
ment Act). 

Of these only two viz Act IV of 1886 and Act '^^I of 
1899 arb important. Act IV of 1S86 substituted a new sec- 
tion for section 265 of the original Contract Act. Act Vi 
of 1899 substituted a new’ section for section t 6 of the Con- 
ti act Act and amended sections 19 and 74 and added a new 
section 19A. Act XII of 1891 made only ^ verbal alterations. 

Thus we see that wdthin the last forty years only five sec- 
tions have been amended and one of these sections deals 
with the much discussed and important question of 
liquidated damages. 

It has been already stated that the Indian Contract Act is 
only a partial measure and I shall mention here the other 

31 
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Acts which contain some provisions of the law of contract in 
British India : — 

(I) Tiansfc) of Piopciiy Act (TV of 18S2) codified 
the rules relating to the assigninenl by operation of law 
of obligations on the transfer of land, to sale, mortgage 
and lease of immoveables, to exchange and gift of every 
kind of proiierty and to the assignment of contractual 
rights not comprised in the Negotiable Instruments Act 
(XXVI of 1881). 

(II) The Negotiable TnstnimcnL^ Act (XXVI of 18S1) 
codified the rules relating |y) the assignment of contractual 
rights, not comprised in the Transfer of Property Act. 

(HI) Contract 7 vith caiyriei^. 

{a) By land The Carriers Act, 1865 (III of 1865) 
as amended by Act IX of 1890 and Xof 1899 §2 
The Indian Raih^ays Act. (IXof 1890) as amend- 
ed by Act IX of 1896 and supplemented by 
Act IV of 1905. 

(h) By sea — The Indian Palls of Lading Act (IX 
of 1S56) 


Bottomry and Respondcnini — Law of those subjects 
has not yet been codified for the reason mentioned above 

(IV) Mastci and scivant The general law on this 
subject is still uncodified The draft Bill by Dr vStokes 
was not passed because of the public opposition to it on the 
ground that its penal clauses were very objectionable. But 
we have got some special ActvS regulating the relation be- 
tween masters and .servants, to some extent eg. The 
WorkmafCs Breach of Contract Act (XIII of 1859) ; the 
Employers and IVorkme^i {Disputes)Act. (IX of i860) ; 
the Stage-Cairiages Act (XVI of 1861) §§8, 13 ; the Assam 
Labour and Emigration Act. (VI of iqoi) The Indian 
Merchant Shipping Act (I of 1859) §§55-58 provide sum- 
mary remedies for recovery of wages by vshipmasters and 
seamen. 


(V) Master and Apprentice. The law on this subject 
is to be found in different Acts, e.g. The Apprentices Act 
(XIX of 1850) amended by Act XII of iSqt. The Indian 
Merchant Shipping Act (I of 1859) contains special provi- 
sions as to apprentices to sea-service. 

(VI) Professional service : -—-It is only the profession 
of lawyers in this country that has got Acts for its guidance. 
There is no Act like the English Medicrd Act (21 & 22 Vic. 
c.qo) for the guidance of tlie Medical profession in this 
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country The iiuportaiit enactments relating to the Legal Luc. Vli. 

Profession are . — 

(a) Bom. Reg II ol 1S27 §§ 47 - 54 , 56 (Pleaders, 

Bombay Presidency). 

(b) Act I of 1846 (^Pleaders 8.c Bombay and Madras 

Presidencies) . 

(c) Act XX of 1853 (Pleaders &c Bomba3'- and Alad- 

ras Presidencies) . 

(d) Bom Act XII of 1866 §§i6, 17 (Courts, Sindh). 

(e) Reg I of 1S77 §27 (Com Is, Ajniere). 

(f) Reg II of 1S77 §118 (Revenue Agents, 

Ajmere) 

(g) Act XVIII of 1879 (Legal Practitioners, Assam, 

Bengal, etc ). 

(Ii) Act IX of 1884 (The Legal Practitioners Act). 

(i) Reg I of 1S94 §3 (Laws, Angul) 

(j) Reg. I of 1896 §§25 — 29, 38 (Civil Courts, 

Upper Burma). 

(k) Reg IX of 1S96 §90 (d) (Civil Justice, British 

Beluchistan) . 

( l ) Act V of 1S98 §557 (Crim Pro Code). 

(m) Act VI of 1900 §40 (Lower Burma Courts). 

(11) Reg VII of 1901 §§5, 9 (Laws, X. W Frontier 

Province) . 

(o) Act V of 1908 §119 (Civil Procedure). 

It is clear that the law on this subject requires con- 
solidation 

(VII) TnsiDuucc, Though the Third Indian Law Com- 
mission drafted a code of Law of Insurance nothing was done 
in the matter for a long time Sections 5 and 6 of Act III 
of 1874 (Married Women's Property Act) only provide that 
husband and wife may effect policy of Insurance for the 
benefit of each other. There is no iVet relating to Fire 
and IMarine Insurance and it was only in 1912 that the Indian 
Life Assurance Companies Act (VI of igi2) was passed 

(VIII) T)iist '^There is, probably, no country in the 
the world where fiduciary relations exhibit themselves so 
extensively, and in such varied forms, as in India. And 
possession of dominion over property, coupled with the 
obligation to use it, either wholly or partially for the bene- 
fit of others than the possessor, is, I imagine, familiar to 
every Hindu^' (i) Trusts in the comprehensive sense of 
the word, that is to say, obligations relating to property, 
which arise out of a confidence reposed in and accepted by 
(i) f a gore vAf ago) c (iSSg) 4 B. biR 0 C. J T34. Pliear J. 
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one person for the benefit of another ate often created by 
the people of this country and are frequently cnfoi'ced by 
the British Indian Courts But trusts in the strict sense of 
the word, and in the sense in which it is used by English 
lawyers, i.c., confidences to the existence of which a degaP 
and an ‘equitable* estate arc necessary, are unknown to 
Hindu and Mahomedan law. The Indian Trusts Act (II 
of 1882) codifies the law relating to trusts in the compre- 
hensive sense mentioned above but it saves the ]\Iaho- 
medan law as to 7 cakf, as also the religious and charitable 
endowments established by Hindus and Buddhists. 

With few exceptions tTie rules contained in this Act 
arc substantially those administered by English Courts of 
Equity and (under the name of ‘justice, equity and good 
conscience*) by the British Indian Courts, 

Besides the Indian Trusts Act there are the following 
Acts on this subject : — (a) Religious Endowments Act (XX 
of 1863). (b) Charitable Endowments xAct (VI of 1890) 

(c) The Societies Registration fXXI of i860) (d) The Offi- 
cial Trustees Act (II of 1913) (e) The Indian Trustees xAct 
(XXVII of 1866). (f) The Trustees* and Mortgagees’ 
Powers Act (XXATII of iSoo) (g) The Religious Societies 
Act (I of iSSo) Most of these Acts are not applicable to 
the Hindus, Mahomedans, or Buddhists, or to any person 
whom the Governor-General in Council may exclude from 
the operation of this Act. 

xAttempts should be made lor consolidating all these 
different xActs Section 92 of the Civil Procedure Code (V of 
1908) deals with the procedure in suits relating to public 
charities 

The marriage law^s of the Hindus and Mahomedans have 
not been codified by the xAnglo-Indiaii lyCgislature and the 
rules of Shastras and Koran still govern the relation bctw'een 
husband and wife. The only Acts which touch the marital 
relations of Hindus are: — (i) Hindu Wido'ics Rc-mairiage 
Act (XV of 1856) and (2) the Cnminal Laic Amendment Act, 
1891 (X of 1891). 

The marriage law ot the Christians has been partially 
codified by the following Acts : — 

(/) The Indian Christian Marriage Act (XV of 1872) 
with subsequent amending Acts. 

(li) The Native Converts Marriage Dissolution Act 
(XXI of 1866). 

(in) The Indian Divorce Act (IV of-iSbq). 

{iv) Dower Act (XXIX of 1839). 
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i'v) ]\Iarriecl Women’s Property Act (III of 1S74). 
(vi) Validation of Marriage of Christians Acts (II oi 
1S91 ; II of 1S92, XVII of 1895) 

Ollier legislative enactments on this subject are • — 

(а) Marriage of persons other than Christians, Parsis 
Hindus &c, (III of 1S72) 

(б) Marriage of Parsis (XV of 1865). 

(r) Marriage of Convicts, Andamans (Peg III ot 1876 
§28). 

(d) hlarriage of Malabar Hindus (iMad. A& IV of 

1896). Kl 

(e) The Kazis Act (XII of 1S80). 

if) The Births, Deaths and Marriages Pegistration 
Act (VI of 18S6). 

(0) Indian Foreign Marriages Act (XI\' of 1903) 

(h) Anand Marriage Act (VII of 1909). 

(1) Merchant Shipping Act (I of 1859) §105 (8) 

enacts that entry should be made in the official 
log book of cverv marriage taking ]>lace on board 
with the names and ages of the parties. 

For codification of Marriage law of Hindus and Maho- 
niedans see Tecture XII. 

Marriage law of the Christians, now to be gathered from 
different Statutes and Acts, should be consolidated and 
codified, and the provisions of English Statutes, already 
applicable to India fi) should be embodied in it. 

An important point of marriage law was raised in the 
case oi ChcUt V, Chetti (2) in wdiich the cpiestion of validity 
of a marriage between a Hindu and a non-Hindu in England, 
was decided not according to the rules of Hindu Law, ac- 
cording to wdiich marriage is a sacrament and not a con- 
tract, but according to rules of law’' according to wdiich 
marriage is a contract, 

The Civil Marriage Bill of the Hon’ble IMr B N. Bose, 
rejected by the Legislative Council of the Governor-General 
of India, involved the important principle of changing 
personal law without changing religion. Such a Bill allows 
a Hindu or IMahoinedan to marrv, not according to the rules 
of his personal law of marriage, but according to statutory 
rules. Validity of such a marriage, involving questions of 
legitimacy and succession of the children of the marriage, 
will depend solely on the provisions of the Statute. Such 


(1) 42 & 43 Vic. \ 29 ; 55 & 56 Vic c 33 , 6 Ed. VII c 30 
i Ed VII c. 40. 

(2) (1909) P. 67. See Lee. XIL 
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an Act, iiilroclucinM, as il will do, the principle ol change 
of personal law without change of religion, will be in- 
consistent with Hindu Law. But on the other hand, it has 
its aclvaiilages Passing of such an Act will prepare the way 
for an Act which will cnalile a person to change his personal 
law of Succession etc. without change of creed. 

Parent and Child The law on this subject has not 
been codified and the Anglo-India Legislatures have left this 
branch of personal laws of Hindus and Malioniedans un- 
toched But so far as the subject of guardianship is con- 
cerned it has been regulated ^0 some extent by : — 

(a) Guardians and Wards Act (VIII of 1890). 

([■)) Court of Wards Acts. 

(c) Marriage of Hindu Widows Act (XV of 1856) §3. 

The Guardians and Wards Act is a Code defining the 
rights and remedies of Wards and Guardians It consoli- 
dates and amends the law relating to Guardians and Wards 
and all questions touching the relations of guardians and 
wards are to be disposed of by proceedings under the pro- 
visions of this Act only A) Section 3 of the Hindu Hhtfmcs 
Rcmafiiagc Jet (XV ol 1S56) deprives of a Plindu widow of 
her preferential right to act as a gnaidiaii of her children 
by her first marriage, but it does not compel the Court to 
remove her from such guardianshiii The Court under that 
section has a discretion to remove a Hindu mother from the 
office of guardian of the children of her first marriage when 
she has remarried But the exercise ol such discretion 
must be regulated from the point of view of the u'elfarc of 
the infant This section (§3) is not applicable to cases 
where re-marriage is recognised by the caste to which the 
widow belongs (2) ''The Legislature recognises that such 
re-marriage not only does not operate as a phvsical death 
of the widow, but it does not operate even as a civil death 
for all purposes Under such circumstances, it is impossible 
for us to hold that the Court may not appoint the mother 
as guardian of her children by her first marriage notwith- 
standing the provisions of §3 of the Hindu Widows Pe- 
marriage Act. The only effect of the section is that the 
preferential right to the appointment she would otherwise 
have is destroyed, and if she is appointed, she mnst be a])- 
pointed as a stranger, in other words, the Court has a discre- 
tion in the matter, though ordinarily, unless good cause 

(i) Sham Lai v Bindo (1904) 26 A. 594, %gy v8ec also Mahadeo 
V Bindcshri, (1908) 30 A, 137, 139 

('?) Gunga Pershad v Jhalo (19x1) 15 C W. N. 579, 583, 58^. 
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was shewn to the contrary, the Court would appoint a rela- Lec. VII. 
tion as guardian under §3 in the place of the mother.'’ 

To protect the persons and properties of minor pro- conrt ot Wards, 
prietors of land, (outside the Presidency towns) powder has 
been given to the Revenue authorities, under the name of 
Courts of Wards The vStatc being the guardian of all its 
minor subjects may delegate its guardianship to such of its 
tribunals as it deems fit and by the different Courts of 
Wards Regulation and Acts it had delegated this right to 
the different Courts of Wards But ^hn Bengal the Court 
of Wards w^as originally estatAished more for the purpose of 
ensuring the collection of the revenue than for that of pro- 
tecting minor proprietors" (i). We are not concerned here 
wdth the history, constitution and powder of the different 
Courts of Wards (2) but only wuth the question how^ far the 
law" on this subject has been codified and wdiether there can 
be a Consolidating Act on this subject The enactments re- 
lating to this subject are . — 

(a) Beng Reg. Y of 1799 §8 (Administration) 

(/}) Beng Act IX of 1879 wdth subsequent amending 
Acts (Court of Wards. Assam and Bengal). 

(c) Reg I of 1SS8 (Government Wards, Ajmerc) 

(d) Act XXIV of iSq 9 (Court of Wards, Central 
Provinces) . 

(c) IT P. Act III of 1S99 (Court of Wards, United 
Provinces) . 

if) ]\Iad Act I of 1902 (Court of Wards, Madras ; 
repealing Mad. Regs V of 1S04 and X of 1831). 

(g) U. P. Act I of T903 §6 (Incumbered Estates, 

Bitndelkhand) 

(h) Punj. Act II of 1903 (Court of Wards, Punjab) 

(?) Reg ' V. of 1904 (Court of Wards, N -W. Frontier 

Province). 

{]) Bom Act I of 1905 (Court of Wards, Bombay) 

Now", is it possible to have all these Acts consolidated ? 

In Bengal The Bengal Wards'^ Manual contains the dif- 
ferent Acts relating to Wards Estates [Seven in number viz. 

Act XXXV of 1858, TX of 1875, IV of 1892 ; IX of 
1879 (B.C.) ; III of 1881 (B C ) ; I of 1906 (B.C ) ; II of 
1909 (B.C.)] and the Rules framed by the Board of 

Revenue under those Acts and also under Act VIII of 1890. 

% 

(1) Markby’s ''Lectwes on Indian Law** p. 65. 

(2) For the history of Courts of Wards and^ their constitution 
see Trevehaii on Minois -^th Kd chs XXX ^XXXVI, 
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This manual also contains the different enactments 
relating to attached Estates and Encumbered Estates. 
Before deciding the question it is to be decided whether 
all these different enactments may be consolidated. Other 
Provinces also have their Manuals and thet" should also be 
examined before deciding the general question of consoli- 
dation of the different enactments relating to Wards’ 
estates. The first step to be taken is to attempt the consoli- 
dation of the law in each Province. 

Substantive law of succession of the Hindus and Maho- 
medans has not been toucliq^l by the Anglo-Indian legis- 
lators. Various enactments (i) laid down the rule that in all 
suits regarding inheritance, marriage etc. the laws of Koran 
with respect to Mahomedans and those of the Shastras with 
respect to Gent 00s should be invariably adhered to and the 
i\nglo-Indian Eegislators have scrupulously adhered to that 
principle and it is only the adjective or procedural portion of 
this branch of law that has been dealt with by the British 
Indian Eegislatures and it has been codified to some extent 
In this Eecture I shall only enumerate the different enact- 
ments on this subject and in subsequent lectures shall show 
how far tlie.v have touched Hindu and IMahomedan Law 
and how far it is feasible to codify the Substantive portion 
of Hindu and IMaliomedan law. 

Now, the first enactment on this subject is Regulation 
XI of 1793. It was followed by Reg V of 1799 and Reg. X 
of 1800. 

vSection i of Reg. XI of 1793 (which may be taken as 
the preamble) runs as follows- — custom, originating 
in consideration of financial convenience, was established in 
these provinces under the Native Administrations, accord- 
ing to which some of the most extensive zemindarics are not 
liable to division. Upon the death of the proprietor of one 
of these estates, it devolves entire to the eldest son ; or next 
heir of the deceased, to the exclusion of all other sons or 
relations. This custom is repugnant both to the Hindoo 
and IMahomedan laws, which annex to primogeniture no 
exclusive right of succession to landed property For the 
above reasons the Governor-General in Council has enacted 

the following rules” Then follows the rule (§2) -which 

enacted that the landed property of any zemindar etc. dying 
after ist July 1794 and without a will should be divided 
equally amongst his heirs. 

» 

(i) See I/ecture VIII for these enactmentvS. 



249 


After the passing of this Regulation it was found that Lkc. VII. 
in the Jungle Melials ol the Zillali of jMidiiapur and other ^ 
districts there rvas a custom by which the succession to ' 
landed estates invariable' dex^olvcd on a shrgle heir without 
division of the ])roperly, and it was enacted by Reg. X, Reg. X of iSoo. 
of 1800 that Reg XI of 1703 would not apply to the jungle 
inahals of Midnapore and other distiicts Reg. V of 1799 is 
known as ‘hi Regulation to limit the interference of the 
Zillali and City Courts of Dewanny Adawdut in the execu- 
tion of Wills and Administration of the Estates of persons 
dying intestate” But most qf its provisions have been 
modified by subsequent legislation on the subject. 

Bombay Reg VIII of 1827 provides for the formal Bombay 
recognition of heirs, executors and administrators, and for 
the appointment of administrators and managers of property 
by the Courts. 

Madras Reg V of 1829 (§4) enacts that wills left by 
Hindus, subject to the Government of Madras, should have 
no legal force whatever except so far as their contents may 
be in conformity wfith the provisions of Hindu Law accord- 
ing to the authorities prevalent in that Presidency. 

In 1842 “The Succession (Property Protection) Act,” Act XIX of 1S41 
1841 (XIX of 1S4 1) w'as passed and it provides for the protec- 
tion of moveable and immoveable property against wTongful 
possession in cases of succession. In this Act no notice was 
taken of the Bombay Regulation VIII of 1827 which there- 
fore continiied to be applicable concurrently wuth it in 
Bombay Presidency. 

In the meantime it w^as decided to place a complete pro- 
bate system wnthin reach of the bulk of the population in 
this country. But it w-as found impossible to have such a 
code applicable to the wdiole population of India Then 
came the Indian Succession Act (X of 1865). It is the first 
part of the body of substantive law framed for India by the 
Third Indian taw Commission appointed for that purpose. 

It comprises the law of succession and inheritance generally 
applicable to all classes domiciled in British India, other than 
the Hindus, Mahomedans and Buddhists, each of which 
portions of the population has laws of its own on the subject. 

The law of England on this subject has been used as the 
basis of this Act, but Ihe Commissioners have deviated from 
that law (as irthen stood) in some intsances, of which the 
following arc of importance: — (a) The distinction between 
devolution of moveable and that of immoveable property 
which existed in England before the passing of the Eand 
.82 
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Transfer x\ct, 1S97 (i), has been abolished All rights, as 
under the Roman Taw, devolve ah iuLcdalo agreeably to a 
uniform and coherent scheme, (b) The Indian vSuccession Act 
also provides that no person is, hy marriage, to accpiire any 
interest in the property of the person whom he ar she marries 
or to become incapable of doing any act in respect of his or 
her own property which he or she could have done if unmar- 
ried. This rule abolishes the husband’s interest as tenant by 
courtesy, the wife’s as tenant by dower. In case of intestacy 
the widow' has the same rights in respect of all the property 
of her husband as a wddow has in England in respect of her 
husband’s personal property (2). 

It can be said, with pardonable pride, by the Anglo- 
Indian Tegislators that they do sometimes lead the British 
legislators. 

Following the example of Lord JMacaulay the Third 
Law Commission made copious use of illustrations (mostly 
taken from the English Equity Reports) These illustra- 
tions obviate many questions of construction and do much 
to fix the sense of the law' , the}", at all events, get rid of the 
objections which might justl}’ be made to a code composed 
exclusively of abstiact propositions The Commissioners 
obvServed ‘^The operation of judicial decisions m making law 
precise is a natural process, and that process is adopted and 
improved in the use of illustrations. Law' framed in the way 
in which w'e have endeavoured to frame it also consists of 
rules and principles combined with decided cases, but with 
this difference, that the decisions are not made by Judges 
in trying causes, but by the legislature itself in enacting the 
law ; and though they are an important part of the law, 
settling points which without them would have been left to 
be determined by the Judges, yet are strictly confined to the 
function of guiding the judges in their future decisions, and 
of explaining in what manner the definitions and rules to 
W'hich they are annexed are to be interpreted and applied.” 

The Indian Succession Act neatly codified, for the bene- 

(i) Under the Land Transfer Act 1897 (60 & 61 Vic c 65) a man’s 
real e.state clevolve^^ upon his executors or adnunistratoVs in the 
same manner as a chattel real, and may be sold by them to satisfy 
his debts. Williams on Real Property 20th Kd. p. *29. 

{2) In England the capacity of wives with regard to property 
has been completely altered by the Mamed Women's Property Act 
(45 & 46 Vic. c 75) w'hich came into operation on the 1st Januarv 
Every woman married after the commencement of the Act is eiilitle'd 
to hold and dispose of, as her separate propert} , all real and pervSonal 
property which belonged to her at the time o^bier marriage, or shall 
be acquired by or devolve upon her after marriage. Williams on 
Heal Property, 20th Ed, p 310. 


fit only of Europeans doniiciied ni India, Indian Cliristians Ekc. VII. 
etc. so much of English succession law and the connected 
procedux'e as seemed adapted to their requirements, thus 
bUperseding the practice under the ecclesiastical side of the 
High Court (i) 

' The Hindu Wills Act (XXI of 1870) extended to 
Hindus d\dng or leaving properties within certain parts of 
British India those sections of the Succession Act which 
deal with the mode of executing, proving and giving effect 
to wills. This restricted experiment of making some of the 
sections of the Indian Successi^)ii Act applicable to Hindus 
residing in certain parts of Britibh India was followed up 
by a much larger measure, the Probate and iVdministra- 
tion Act (V of 1881), but it was left to the several Eocal 
Governments to put the most important provisions of the 
Act in force or not at their discretion ; and 'ht was not until 
18S7 that its operation became territorially almost co-exteii- 
sive with British India '' 

^ Act VII of 1901 placed the Indian Christians in the same 
position as Hindus and Mahomedans in the matter of obtain- 
ing letters of administration, and certificates under Succes- 
sion Certificate Act 1SS9. 

71 ic Succession Certificate Act (VII of 1889) which re- 
peals earlier i\cts on the same subject, facilitates the collec- 
tion of debts on succession and afford protection to parties 
paying debts to the representatives of deceased persons 

Besides the above mentioned Acts there is the Adminis- 
Iraior GencraVs Act (III of 1913) a portion of which applies 
to Hindus and Mahomedans as well as to Europeans when 
the deceased has left assets within a Presidency town. 

The Administrator Generars Act (II of 1874) 
amended by Acts IX of 188 r, II of 1S90 and V of 1902, and 
also §4 of Act VII of 1901, but all these Acts have been re- 
pealed by Act III of 1913 which consolidates the law on this 
subject. 

To sum up the statutory provisions on this branch of 
law are to be found in . — 

(a) The Bengal Inheritance Pegulatioii (Reg, XI of 

1793)* 

{b) The Bengal Wills and Intestacy Regulation (Reg 
V of 1799)' 

(c) The Bengal Inheritance Regulation (Reg. X of 
1800).,, 

(1) See Wilson's Dij^esf of Angh-Mahomedan Law. 3rd Bd. 
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(d) Administration of ^ySUiUs (Boiu. Reg VIII of 

1827). 

(e) The Madras Hindu Wills Regulation (IMad Reg. 

V of 1829). 

(/) The Succession (Property Protection) Act (XIX 

of 1841). 

(g) The Indian Succession Act (X of 1865) 

ih) Hindu Wills Act (XXI of 1870). 

(z) The Administrator General’s Act (III of 1913) 

(j) The Probate and Administration Act (V of 1881 

with amending^ Acts) . 

(k) The Succession Certificate Act (VII of 18S9). 

(l) The Native Christian Administration of Estates 

Act (VII of 1901). 

(m) The Civil Procedure Code (V of 1908) §§50, 52 

ord. XXXI and forms 41 — 4/L. 

Now, we have done with the subject of codification of 
substantive law in this country But before dealing with 
the Codes of Adjective Raw, we shall notice here the code 
which contains the law of Relief, because law of Relief 
occupies a middle ground between substantive law and pro- 
cedure The Specific Relief Act fl of 1877), the only codi- 
fying Act passed during the tenure of office by Rord 
Hobhousc as the Raw iNIember, contains the law on this 
subject. 

Under the head Procedure, are included all the laws 
which regulate the proceedings and powers of Courts of 
Justice, and the assessment and collection of land leveiiue 
As to the Courts of Justice, wq have the two Codes of Civil 
and Criminal Procedure, the Evidence Act and the Rimita- 
tion Act. 

One branch of the law of Civil Procedure has been re- 
duced to a shape simple indeed, but not so simple as wc 
ccnld wish. The Civil Courts of each province are regulat- 
ed by the Civil Courts Acts, each of wdiich replaces a great 
number of isolated and scattered provisions 

So far as Revenue Raw is concerned (i) it is different 
in different parts of the country and there are about 112 
enactments on tins subject. 

In Bengal there arc several old Regulations and the 
’ earliest one is the celebrated Rand-Revetuie Regulation of 
1795 (II of 1793). Then there is the Bengal "Rand-Rcveiiue 
Sales Act, 1841 besides several other Acts. 


(t) See becture VITI mvter heading ^'Revenue Procedure^' 
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Ollier Prox'iiicial Oand-Pevemie Acts are. — 

(a) Bom. Act XI I of 1S76 (Bomba v Lmicl Revenue 
Act). 

(/)) Bom Act ■\’' of 1879 (Land Revemic Code, 
Bombay) 

(A x\ct XVIII ol 1881 (Band Revenue Act, Central 
Provinces) . 

(d) Act XVI of 1889 (Band Revenue Act, Central 
Provinces). 

(cj Act 'KYll of 18S7 (Band Revenue Act, Pmijali) 

if) U P Act III of 1904 (The United Provinces Band 
Revenue Act). 

(g) Act II of 1864 as amended by Ivlad Acts III of 
1 884 ; I of 1S97 J I of 1909 and repealed in part 
by Act XII of 1873 (Madras Revenue Recovery 
i\ct). 

Tc.siamcntaiy Jiiiisdictwn. Procedure m such cases is 
governed by the provisions of the Indian Siicce.ssion Act, 
the Piohatc and Adniinushation Act, and the Legal Re- 
piescniatrocs Suil.s Ad (Act XII of 1855) 

Though the sections relating to probate in the Probate 
and Administration Act are substantially taken from the 
corresponding sections m the Succession Act, it must be 
observed that the last-mentioned Act, which to a large 
extent embodies the rules of the English law, departed 
in many particulars from those rules, and was not only made 
applicable to persons of European descent, or those to whom 
the system derived from the Ecclesiastical Courts might 
naturally be applied, but was made the law^ for all persons 
in British India other than Hindus, JMahomedans and 
Buddhists, including for instance the Parsees 

''Testamentary jurisdiction was first given to the 
Supreme Court by their original Charters, that in Bengal 
dated in 1774 being the first. And it was then given as a 
branch of ecclesiastical jurisdiction, and w'as to he adminis- 
tered according to the ecclesiastical law as in force in the 
Diocese of Bon don. In the course of the scries of events by 
which the British territoricvs in India grew from a group of 
trading settlements into an empire, various branches of juris- 
diction which sprang originally from an ecclesiastical origin, 
have come to be applied liy a number of legislative Acts to 
new territories and new classes of persons, and administered 
by new tribunals And in the progress of this development 
the ecclesiastical origin of such jurisdiction has been com- 
pletely discarded, and the legislature has gradually evolved 
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an iiidepeudcnt system of its own, largely suggested, no 
doubt, by English law, but also differing inucli from that 
law, and purporting to be a self-contained system. Even 
in the case of the High Courts, the successors of the Supreme 
Coiu'ts (which alone possessed ecclesiastical jurisdiction) the 
testamentary jurisdiction which the charters puii^ort to 
confer upon them is not given as a branch of ecclesiastical 
jurisdiction, and is not made dependent upon the law ad- 
ministered by English Courts. 

‘^Fx'om an early date the Supreme Cemrts granted pro- 
bates of Hindu and ]\Iahomir'dan Wills (i). The practice 
varied greatly from time to time, and it was never perhaps 
very satisfactorily determined upon what basis the jurisdic- 
tion rested. It was, howevei, established that such pro- 
bates might issue. But the Supreme Courts never apjilied 
the English rule as to the necessity for probate to Hindu or 
jMahomedan Wills, nor did they attribute to such probates 
when granted the English doctrines as to the operation of 
probate Under that system a Hindu or IMahomedan exe- 
cutor took no title to property merely as such by virtue of 
the probate’’ (2) 

The personal laws of the Hindus and ]\Iahomedans, as 
noticed before, have been left untouched b>' the British- 
Indian Eegislatiires and so far as they are concerned, except 
the procedure m the Civil Procedure Code in suits for resti- 
tution of conjugal rights, there is no enactment on this sub- 
ject The provisions of the Indian Divoice Act (IV of 1S69) 
apply only to Christians The provisions of the Civil Proce- 
dure Code also apply to such cases, to a certain extent. 

''Such is the relation” says Eord Macaulay (3) "which 
exists between the different parts of the law, that no part 
can be brought to perfection wdiile the other parts remain 
rude’ ’ . 

The main reasons assigned by Eivmgston (4) for supple- 
menting the Penal Code by Criminal Procedure Code are * — 

(a) Without a Code of Criminal Procedure, expense, 
delay or uncertainty in applying the best laws for the pre- 
vention and punishment of offences would render the 
provisions of the Penal Code useless or oppressive. 

p) Bcbcc Muttra* s case (i83:>) Morton. 75 vSee also Ap C 

(a) Mjr::a Kmratulain v Na 7 vah NiizliaBud-DowIa (lOoti) 32 L A. 
244, 257, 25S (S C ) 9 C W N. 938, 950, 

(3) Letter to Lord Auckland, Dated, 14th October, 1837 §4. 

(4) Livingston's Introductory rcpoit to the Code of Pioccduie 
prepared for the State of Louisiana Livingston’s Works Vol. J 
p 33n Wmitley vStokes' Anglo-Jndntn Codes, Vol II. p. i. 
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(b) 'Ihc law relating to Criminal Procedure is more yjj 
constantly used, and aflects a greater number of persons, 
than any other law. The offender and the person injured Crnmnal 
arc, as a rule, the only persons immediately affected by the 
commission and punishment ot a crime But in the 
measures prescribed for preventing crimes and prosecuting 
criminals any one, howx'ver unconnected with a given 
offence, may find himself involved. ^Moreover, private per- 
sons, in this country arc liable to serve in trying cases as 
jurors or assessors 

For these reasons says Dr. Whitley vStokes (i) the Gov- 
ernment of India laboured long and zealously to produce a 
Code of Criminal Procedure which should be easily un- 
derstood, cheap, expeditious and just. On the 20th March, 

1847, the President in Council asked the Indian Taw Com- 
missioners to prepare a Code containing pleading and proce- 
dure with forms of indictment adapted to the provisions of 
the Penal Code Such a scheme was prepared by Llessrs. 

Cameron and EHott This scheme was examined and con- 
sidered by the vSecond Indian Law Commission and then the 
members of that Commission produced a draft Criminal 
Proceduce Code which was presented to Parliament in 1856, 
and was in the following year introduced into the Legislative 
Council by vHir Barnes Peacock. It was passed by the Legis- 
lative Council as Act XXY of 1861. This Code of 1861 
which came into force on ist January 1862, applied in the 
first instance only to the territories subject to the general 
regulations, but was gradually extended to the rest of British 
India except the Presidency Towns, This Code was amend- 
ed by 4 subsequent xActs and in 1S72, the Code of 1861 to- 
gether with its amending Acts was repealed and replaced by 
Act X of 1872. This Code, like that of 1S61 was not ap- 
plicable to the Chartered High Courts at Calcutta, Bombay 
and Madras. It was also inapplicable to the Presidency 
IVfagistrates Courts in Calcutta, jMadras and Bombay 

To regulate the procedure of the High Courts in the 
exercise of their original criminal jurisdiction Act X of 
1875 was passed which regulated the procedure also of the 
High Court at Allahabad and the Chief Court at Lahore. 

To regulate the procedure and increase the jurisdiction 
of the Courts of Magistrates in the Presidency Towns, Act 
TV of 1877 wgs passed. 

Thus before the passing of the Criminal Procedure Code 
of 1882 there w«rc three such Codes in operation in 

(1) The In^iilo-Indiatt Vol IT p i. 
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BritivSh India, viz. (a) Act X of 1873 (witli its anicncliiig 
Acts) for the INIohisil ; (b) The Advocate GeiieraBs 
(Powens) Act (X of 1875) and (r) The PresideiiC)' Magis- 
trates x\ct (rV of 1877). 

^^Many provisions of these Codes merely repeated one 
another, many of their rules, though dealing with the same 
subjects, unnecessaritv varied in language ; and the result 
was that the bulk of the Indian Statute-book was far greater 
than it needed to be, and that the Courts when construing 
one Code were often depth ved of the guidance of prior deci- 
sion on another*’ (i). 

The Secretary of State for India in his despatch dated 
26th October 1876 to the Governor-General in Council said 
'T request, therefore, that your Excellency in Council will 
direct your attention to the question whether the Criminal 
Procedure Code of 1S72 might not now be recast so as to 
combine wnth it the substance of the High Courts Act, 1875, 
and of the present measure (the Presidency Magistrates Act, 
IV of 1877) and thus at length to give to India a complete 
Code of Criminal Procedure ” The task of preparing a 
complete Code of Criminal Procedure for British India w^as 
undertaken by Dr Vhitley Stokes, to wdiom belongs the 
honor of being the draftsman of good many later day Anglo- 
Indian Codes The result ol Dr Whitley Stokes’ labour 
w’^as the Criminal Procedure Code of 1S82 which substituted 
a single Code of 568 sections for eleven enactments contain- 
ing 1020 unrepealed sections After the passing of the 
Criminal Procedure Code of 1882 the Code w^as overlaid 
wnth cases and it was found necessary to amend and consoli- 
date the law on this subject. In 1898 (V of 1808) the present 
Criminal Procedure Code w^as passed It contains a great 
deal of matter entirely new, added or substituted, in conse- 
quence of the conflict of rulings under the Code of 1882, 
or in consequence of its having been found necessary to adopt 
01 overrule decisions under that Code, or in consequence of 
suggestions made as the result of experience of the w^'orking 
of that Code. 

The present Code has been amended by XII of 1899 
§3 ; I of 1903 ; XIV of 1908 ; IV of 1909 and several other 
Acts. Revision of the present Code is in contemplation for 
some time. “The process of repealing, amending, and sup- 
plementing the Mahomedan criminal law by enactments 
based on English principles went on until the IMahomedan 
law was wholly superseded by the Indian Penal Code in 

(i) Wbitley Stokes' Anglo-Jni^ian Codes. Vol. TI. p. 3. 
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iS6o (i). A general Code of Criminal Procedure followed in L:^c. VII.. 
i86i, and the process of superseding native by European 
law, so far as the administration of Criminal justice is con- 
cerned was completed b}" the enactment of the Evidence 
Act of 1872’' (2). 

Evidence. Since the establishment of the Supreme 
Courts in the Presidency Towns the English rules of evi- 
dence have always been followed in those courts and several Presidency Town^. 
of the reforms made in England by Parliament were from 
time to time applied to the Supreme Courts, 

The Company’s Courts in Ivlhffasil were not required to 
follow the English law as such but they were not debarred 
from following it when thej^ regarded it as equitable. Be- ^toffasil Comts. 
sides a few rules expressly prescribed by the Regulations 
made between 1793 and 1834, there was a vague customary 
law of evidence, partly drawn from the Hedaya and the 
Mahomedan law officers ; partly from English text books 
and the arguments of the English barristers who occasional- 
ly appeared in the Provincial Courts, partly from the 
lectures on law delivered since 1S55 in the Presidency 
Towns (3) 

’ '‘With regard to the admissibility of evidence in the 
Native Courts in India, we think that no strict rule can be 
prescribed. However highly we may value the rules of 
evidence as acknowledged and carried oitt in our own Courts, 
we cannot think that those rules could be applied with the 
same strictness to the reception of evidence before the 
Native Courts in the East Indies, where it is perfectly mani- 
fest the practitioners and the Judges have not that intimate 
acquaintance with the principles which govern the reception 
of evidence in our own tribunals ; we must look to their 
practice, we must look to the essential justice of the case, 
and not hastily reject any evidence, because it may not be 
accordant with our own practice” (4). But these remarks 
were made before the passing of the Indian Evidence Act. 

The few rules of law’’ of evidence prescribed by different 
Bengal Regulations were distributed over several Regula- 
tions. Thus under Beng. Regulation III of 1793 §15, a 
bond must be proved by two witnesses to the signature un- to evidence 
less the consideration is proved. Rules as to witnesses 
corresponding generally with those contained in the present 

(1) l^xcept in Bombay, where it had been previously superseded 
in 1827 ‘'by a Bombay Regulation. 

(2) Ilbert’s Government of India, and Bd p. 325- 

(3) vSee Whitley Stokes’ Anglo-Indian Codes Vol. 11 p. 812. 

(4) Unide Rajaha v. Pemmasamy (1S5S) 7 MJ.A. 128, 137, 
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Codes of Critnina] and Civil Procedure were made by seveuil 
Bengal Regulations (i). 

In Madras also rules relating to law of IJvideiice were 
generally contained in several JNIadras Regulations (2). 

All the Bombay Regulations i)assed previously to the 
year 1827, with the exception of a few relating to customs 
and duties, were rescinded in that year, and the system of 
Judicature was entirely remodelled in the Code by 'which 
they were superseded ; the groundwork, liowx‘Vcr, still re- 
mained the same, and the new Code was based upon the 
Bengal Regulation of 1793 T3) - ,Sonie rules as to witnesses in 
civil proceedings were made by Bom. Reg TV of 1827 , 
and rules as to witnesses in criminal proceedings w’^ere pres- 
cribed by Regs XII and XIII of 1827. 

The first Act of the Governor-General in Council deal- 
ing with the law^ of Evidence in British India, was Act X of 
which w^as applicable to all the courts in British India. 

This Act was amended and supplemented by eleven en- 
actments within the next 20 years (4) In 1855 an Act for 
the further improvement of the law oi evidence W’as intro- 
duced by vSir Lawrence Peel and carried l)\ Sir James Colvile 
It afterwards became Act II of 1855 The provisions of 
this Act applied to all Courts ni Briti-^h India Between 
1855 and 1872 Civil Procedure Code ol 1850 (AX 1 1 of 1859) 
and the Criminal Procedure Code of iSOr (XX\^ of i86t) 
W’cre passed and these codes contained rules as to witnesses 
similar to those contained in the i>resent Procedure Codes. 

The fifth report of the Third Indian Law Commission 
cemtained a draft code of law of Evidence and in Octoher 
1868 it was introduced by Sir H. vS IMaine and referred to a 
Select Committee as a Bill to define and amend the huv of 
evidence. But it was afterwards dropped and the reasons 
given by Dr. Whitley Stokes were that 'St was pronoimced 
by some competent persons to be unsuited to India It w'as 
far from complete ; it was ill-arranged ; it was not elemen- 
tary enough for the officers for whose use it w’’as designed ; 
and it assumed an acquaintance with the kuv of Thiglaiid 
w'hich would scarcely be expected from thein.’^ A new Bill 
was then prepared by Sir James Stephen and it was with 


(1) For those Regulations see Whitlcv vStokes' Antlo-lndian 
Codes. Vol. 11. p. 813. 

’ {2I See Ibid, p, 8x3. 

(3) Morley^s Digest. Introduction Ixxxiii. 

(4) For these 11 Acts see Whitley vStokes Anglo-lndiau Codes, 
Vol II. pp. 813^-14, 
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some alterations, passed as Act I of 1S72. This Act has hEC. VIL 
been amended by the following live Acts : — 

(a) Act XVIII of 1S73. — Verbal alterations in ten Act I of 1872. 
sections §§32 (5) (6) ; 41, 45, 57^ 66, 91, 108, 

126, 128, 155. 

(/)) Act III of 1887, — A new section snbslitnted for 
old section 125. 

(i ) Act III of i8qt, § § r— 8. — Eight sections amended 
f§§ni, 15, 26, 30, 43, 54, 55, 86), 

(d) Act V of 1899. — 2 sections amended (§§45, 86j, 

2 sections added to (§§37, 73), i section partial- 
ly repealed (§86 of Act I of 1872). 

(c) Act XIV of 1908 §13 (Criminal Taw Amendment 
Act of 1908). — §33 of the Evidence Act over- 
riden in certain cases. 

Thus we see that out of 167 sections of the Indian Evi- 
dence Act (I of 1872) only 25 sections have been affected 
by subsequent legislation and most of these amendments 
are nothing more than mere verbal alterations and that one 
of them (Act XIV of 190S § 13) was made at a time of great 
])<)litical agitation and to meet a particular kind of offence 
This Code, in spite of all adverse criticisms, has stood the 
test of time for nearly half a century and it is time that this 
code should be revised. 

We have noticed before that prior to July 1859 there 
were no less than 9 different vsystems of Civil Procedure Procedure, 

simultaneously in force in British India (i) We have also 
noticed that Sir Elijah Impey drafted the Regulation for 
regulating the procedure of the Company\s Courts in the 
Muffasil 

First Civil Procedure Code (17S1) * — Sir Elijah Impey, 

Chief Justice of the Supreme Court at Calcutta was appoint- 
ed a judge of the Sadur Beivani Adivalat on the 24th October 
1780 by Warren Hastings (2). The new Judge’s first act 
was to draw up a Regulation consisting of 95 sections, 
which consolidated the useful portion of all previous rules 
with proper principles of procedure, so as to make a simple 
Code for the IMoffussil Courts. He introduced the doctrine 
of justice, equity and good conscience as a rule of substan- 
tive law to be adminivStered in civil cases not otherwise pro- 


(1) See Lecture IT Necessity of Codification in British India 

(2) Sir rdiiuh Tinpey was recalled for having accepted the office, 
and his appointment formed one of the articles of impeachment 
against Hastings vSir KHiah Impey declined to appropriate any 
portion of the vsalarv df the new office', until the pleasure of the Lord 
Chancellor should he known. 
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Lkc, VII. VI dec! {oi% a provision wliicli is now incorporated into the 

Civil Courts Act (i). This Regulation for the ‘^adiiiinis- 
' tration of Justice in the Courts of IMoffusil Dewantiee 
Adalut*^ was passed on the 5th July 1781 The last portion 
of its preamble runs as follows : — “ And whereas at 
Impey's Civil different times, and under different circumstances of 
Procedure Code. fhQ. Courts of Mofussil Bewanee Adaulut, and of the 
Judder Dewaiiee Adaulut, divers Rules, Ordinances and 
Regulations, as occasion did require, were made and framed 
for the administration of justice, many of which are not 
adapted to the state of the present Courts : for the better 
ascertaining, as well the powers, authority and jurisdiction 
of the said Courts as the countries, districts and places over 
which the same do and shall extend ; for the explain- 

ing such rules, orders and regulations, as may be ambi- 
guous ; and revoking such as may be repugnant or obsolete ; 
and to the end, that one consistent Code be framed there- 
from ; and that the inhabitants of these countries 

may not only know to what Courts and on what occasions 
they may apply for justice, but, seeing the rules ordinances 
and regulations, to which the Judges are by oath bound in- 
variably to adhere, they may have confidence in the said 
Courts, and may be apprized on wlial occasions it ma}" be 
advisable to appeal from the Courts of INIofussil Dewannee 
Adaulut to the Court ol Sudder Dewannee Adaulut 

This Regulation was printed at the Honhfie Com- 
pany’s Press in 1781. A Persian translation of this Regu- 
lation, made under the orders of Government bj’' Mr. 
W. Chambers, was printed by Mr. C. Wilkins in 1782. A 
Persian abridgment by the same gentleman was again 
translated into English and this version of the Persian 
Abridgment was printed at the Honourable Company’s 
Press and published in 1783, with the counter-signature 
of Mr. Chambers ‘‘by order of the Governor-General in 
Council.” This Regulation was translated “into the 
Bengal language” in 1783 by Mr. Duncan (afterwards the 
Governor of Bombay) and printed, with a reinipression of 
the original English in opposite pages. This edition pub- 
lished in 1785 contained a supplement. (Sec Colebi'ooke’s 
Supplement p. 86 ) Sir Elijah Impey’s Regulation was 
amended by various Regulations before 1859. 

We have already noted the fact that to avoid the evils 
of diversity and uncertainty of law, the members of the 

(i) For the original Regulation see Coiebrooke*» Supplement 
to the Digest of the Regulation md Lows. p. 37. 
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First Indian Law Commission were asked to enquire into all Lhc. ML 
existing forms and judicial procedure in force in British 
India and to suggest such alterations as might in their 
opinion be beneficially made in those fonns. They drafted 
a Code of Civil Procedure but no action was taken in the 
matter by the Covermnent of India until 1853 when Hr 
A. J. IMoffatt IVrills and f^ir H. B. Harington (then IMr. 

H. B. Harington) were appointed "'Special Commissioners 
for revising the Code of Civil Procedure '' Ihider special 
instructions of Sir Charles Wood, then President of the Board 
for the affairs of India, thgse Commissioners drafted 4 
Reports, containing 4 draft codes of procedure for all ordi- 
nary Civil Courts in the Lower Provinces of Bengal (with 
the exception of the Presidency Small Cause Court at Cal- 
cutta), the North-Western Provinces, Madras and Bombay. 

In 1857 four Bills, founded on these 4 drafts were introduced 
into the Legislative Council by vSir Barnes Peacock. These 
Bills were referred to Select Committees, were then amal 
ganiated and became law as Act VIIT of 1859. This code 
did not apply to the Supreme Courts nor to the Presidency 
Small Cause Courts. Nor did it extend to the Non-Regula- 
tion Provinces. Section 37 of the Letters Patent of Decem- 
ber 28, 1S65 made the provisions of the Civil Procedure Code 
applicable to the High Courts in the exercivse of civil, testa- 
mentary, intestate and matrimonial jurisdictions (i) The 
code of 1859 together with its amending Acts was repealed 
by the code of 1877 (X of 1S77) which in its turn had been 
repealed by the code of 1882 (XIV of 1882). The code of 
1882 has been repealed by the present code (V of 1908). 

All these codes contained provisions about Res judicata 
because the rules of res judicata are rules of procedure, judicata 
Though the subject of res judicata was dealt with more com- 
prehensively in the code of 1882 than in the old one yet 
§ §13 and 43 were not exhaustive. Law was and vStill is (§11 
Act V of 1908) substantially the same as the English law (2) 

We find no mention of this doctrine in Impey’s Civil 
Procedure Code (Judicial Regulation dated 5th July 1781) 
but in section XXII of the Judicial Regulation of the 27th 
June 1787 (3) we find it stated that section XXTI of Regula- 
tion of July 1781 (Impey’s Code) should conclude as 
follows : — “Nor to hear and entertain any cause, which from 

(1) For iiilestate and testamentary jurisdiction see^ §§238, 261 
Succession Act {X of 1865). For matrimonial jurisdiction see the 
Indian Divorce Act (W 0^1869) §45. 

(2) Ramaswami v. Vythmatha (1903) 26 M. 760, 770, 

(3) Colebrooke^s Digest, p, 102. 
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the production of a fonner decree, or from the I'ecordb of 
llie said Court, shall appear to have been heard and detei*- 
miued by any former Judge, or snperiutendent then having 
competent jurisdictioti ; and if in any case a doubt should 
arise res])ccting the competency of the former jurisdiction, 
the Judges arc to report the same to the vSudder Dewanny 
Adavvlut and wait instructions^^ It seems that this addi- 
tion to Tmpey’s Kegulation was made in conseciuence of the 
decision in the celebrated case of Duchess of KingvStoii which 
was decided in x\pril 1776. Thus we fuid that long before 
the ])assing of the Civil Procedijre Code of 1859 this doctrine 
<r' at least that portion of it which relates to what is desig- 
nated 'd^ar by judgment^’ was introduced into this country. 
It is sometimes stated that the provisiotis of the Civil Pro- 
cedure Codes relating to ?cs‘ judicata are derived mainly from 
Livingston’s Code of Kvidence for Louisiana §§192, 198 (i) 
But Civil Code of Lotiisiana, the oldest American code, was 
not ])assed till 180S (2) While the doctrine of res judicata 
was introduced into India by the Regulation of 27th June, 
1787 So we find that at least in this case the Anglo-Indian 
legislators are not indebted to American law for their 
inspiration 

Prior to 1850, there were different systems of limitation 
laws, not only in different Presidencies but also in difterent 
courts in the same Presidency In 1S42, the Indian Law 
Commissioners framed a Bill embodying a uniform law of 
limitation for all the courts in British India That Bill with 
some amendments suggested by Sir James Colvilc and vSir 
Barnes Peacock, afterwards became Act XIA"' of 1859 But 
the Privy Council once remarked that it was an inartistically 
drawn statute (3). Act IX of 1871 was then framed on 
a scientific plan, Act XV of 1877 and IX of iqo8 reproduced 
it with certain important amendments The scheme of the 
present Act consists in dividing the limitation law 
into five parts and in collecting the preliminary rules 
into the first part, certain rules of general application 
and rules relating to computation of the period of limitation 
into the second and third parts and in appending to them a 
tiicolmniiar schedule, specifying the several description of 
suits, the period of limitation in regard to each, and the time 
from which the period begins to run. 


(1) Whitley Stohes^ Anglo^ndian Codes Vol, IT p. 392. Casperz 
oti Kstot>i^cl 3 r<i Kfi. p. 7- Hukiimchaiul on Hes fudicata 

(2) vSee ' the Ttitrodnctory under heading “Codification in 
America.** 

(3) Vejhi qnd Condon Bank v, Orchaid (1S77) 3C. 47, 57. 
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Act X\^ of 1877 modified 14 dificreiit enactments J^kc, VII. 
between 1S77 and 1908. For some rears prior to 1907 there 
was a difference of opinion as to the period of time, within 
which suits to enforce payment of money secured by mort- 
oages other than English mortgage might be brought ; 
iMlaliabad, Bombay and iNIadras High Courts held that such 
cases were governed by Art 147 and the period was sixty ^ 
years While the Calcutta High Court held that Art 132 
applied and the period was twelve years In 1007 the 
Privy Council decided that the period was 12 years 
only (i) This decision s 5 aiised considerable hardship 
in the territories w’here the sixty years’ rule prevailed. 

The Government of India w’'ere of opinion that some 
provisions should be made to remove the difficulty caused 
by the decision of the Privv Council and a Bill was accord- 
ingly introduced into the Legislative Council providing that 
suits in the provinces in wdiich sixty years rule prevailed 
might be brought within two years from the passing of the 
Bill This Bill which also made few other changes became 
Act IX of igoS (2). 

$0 far as the law relating to Revenue procedure is con- . v 
cerned, the huv is to lie found 111 the enactments mentioned Rcvciuk* 
in this Tyceture In the next lecture I shall show how far 
codification has touched Hindu and IMahomcdan Law 

(1) Vasil deva v, Siiuivasa (1907) soM. 326. 

(2) For Regulations relating to tlie law’ of ^imitation see 
becture VIII. 
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Law administered in tlie British Indian courts may be 
divided into three parts viz. — I. Hindu and TMahomedan Law 
in certain cases. II. Legislative enactment. III. The rule 
of justice, equity and good conscience. Large portions have 
been transferred from the domain of Nos. I, and HI. to that 
of No. II. Thus, Adjective Law is at present entirely 
statutory — ^both Hindu and Mahomedan laws on the subject 
have been done away with. Then again while there was 
nothing in the Mahomedan law about the law of limitation, 
the Limitation Act is binding on all British Indian subjects 
whether Hindus or Mahomedans. Before the passing of 
the Indian Contract Act many points, on which there was 
no provision in Hindu or Mahomedan haw, wx^e decided 
according to the doctrine of justice, equity and good cons- 
cience ; but after the passing of that Act the Judges are 
bound to decide such cases by the provisions of that Act 
and in cases not provided for in the Contract Act the Judges 
can still decide them according to the doctrine of justice, 
equity and good conscience. 

It has already" been mentioned that Rule .33 of the Plan 
of Warren Hastings (1772) enacted ‘hhat in all suits regard- 
ing inheritance, marriage, caste and otlier religious usages, 
or institutions, the laws of the Koran with respect to Maho- 
metans, and those of the Shastcr, with respect to Geiitoos 
shall be invariably adhered to.^^ Now, the first question to 
be answered is — what is the meaning of the word Gentoo ? 
Who are they? There is a conflict of opinion about the 
origin and meaning of this word. 

First, 1 shall give the derivation and meaning of the 
word as given by Halhed in his Translator's preface to 
'‘Gentoo Law.^’ The Regulation to which T have referred 
was passed on the 2Tst August 1772 and Halhed’s 
translator’s preface was written in BThruary 1775. Then 
again Mr. Nathaniel Brassey Halhed was askec] by Warren 
Hastings to compile the Gentoo Code and it is possible that 
the word had been used in the Regulation of 1772 and the 
translator’s preface of 1775 jn the same sense. 

“The word Gentoo*^ says Halhed “has been, and is 
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still, equally mistaken to signify, in the proper sense of 
the term, the professors of the Braminical religion, whereas 
Gent or Gentoo, means animal in general, and in its more 
confined sense, mankind ; but is never in the Sanskrit 
dialect, nor even in the modern jargon of Bengal, appro- 
pi iated particularly to such as follow the doctrines of Brihma. 
The four great tribes have each their own separate appella- 
tion, but they have no common or collective term that com- 
prehends the whole nation under the idea affixed by Euro- 
peans to the word Gentoo. Possibly the Portuguese on 
their first arrival in India, hear^ig the word frequently in 
the mouths of the natives as applied to mankind in general, 
might adopt it for the domestic appellation of the Indians 
themselves ; perhaps also their bigotry might force from the 
word Gentoo a fanciful allusion to Gentile, a Pagan.’' (i). 

Sir Edw^ard Hyde East, in his evidence before the Com- 
mittee of the House of Lords in 1830, speaking of the term 
^'Gentlis” used in the 21 Geo. III. C.70 observes, '^whether 
that w^as intended to comijrehend all other descriptions of 
Asiatics who hap])ened to be located within the British 
bounds of India is i)erhaps very difficult to be told at this 
time of day” (2). 

In Ardaseer v, Perozeboye (3) Mr. Ayrton argued that 
the Parsees w^ere within the definition of ‘"Geiitoos” which, 
he said w^as a generic term, being corrupted from a Portu- 
guese word ^^Gentis,^* meaning a gentile or heathen, as 
distinguished from Mahomedans or Hindus, the native in- 
habitants of India. 

The word Gentoo derived from the Portuguese gentio 
= a gentile or heathen came to mean ‘^a native of India, 
a Hindu” (4). 

This provision of the Plan of Warren Hastings 
(R. XXIII) was reproduced in the Regs, of nth April 1780 ; 
5th July 1781 and of the 27th June 1787. Section 15 of Reg. 
IV of 1793 which reproduced the Rule was extended to the 
Province of Benares by §3 of Reg. VIII of 1795 with the 
following addition viz. : — ^Tn causes in which the plaintifi 


fi) Halhed’s (hoitoo Code, Translator\H preface, pp XXI, XXII. 

Hindoo is not the tenn by which the inhabitants of India originally 
styled thenivSelvCvS, but according to the idiom of this language, 
JumlHwdepee ; and it is only since the era of the Tartar Government 
that they have avSSiitned the name of Hindoos, to distinguish them- 
selves from their conquerors, the Mussulineix*\ Ibid. p. XXI. 

(2) Morley*$ Digest. Introduction p. CLXXVII. 

(3) (1S56) 6 M. I. A. 348, 3S3 

• (4) Field^s Regulations of the Bengal Code, p, i6g. 
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sliull be of ii (lilTcrent religious persuasion fioni the defend- 
ant, the decision is to be regulated by the law of the religion 
of the latter ; excepting where Kuropeatis or other persons, 
not being either Mahoinedans or Hindus, shall be defend- 
ants, in which cases the law of the plaintifl ivS* to be made the 
rule of decision in all plaints and actions of a civil nature 

The Munsiffs, vSadr Amins and Principal v^adr Amins 
Regulation (i) (Reg. V of 1831) §0 (:i) provided that in all 
cases of inheritance of, or succession to, immoveable pro- 
perty, the Mahomedan laws with respeet to ^lahomedans, 
and the Hindu laws with regard to Hindus, were to regulate 
the decision. It was also provided that the principal Sadr 
Amins were to be guided in the trial of original suits and 
appeals by the rules established for the conduct of business 
in the Courts of Sadr Amins. 

The above mentioned Benares rule (Reg. VIII of 1795 
§3) was repealed by §8 of Reg. VII of 1832 ; and the rules 
contained in Reg IV of 1793 §15 and Reg. Ill of 1803 
§16 (i) became the rules of guidance in all suits regarding 
succession, inheritance, marriage and caste and all religions 
usages and institutions tlial might arise bctw’cen persons 
professing the Hindu and ]\Iahomedan ])ersnations 

The Bengal, Agra and Assam Civil Courts Act (XII of 
1887) §37, repealing Act VI of 1S71 §24, contains a similar 
provision. 

Bombay Regulation JV of 1S27 §26 provides that in the 
absence of Acts and Regulations of Government, the usage 
of the country in which the suit arose and if none such ap- 
])ears, the law of the defendant should be the law to be 
observed by the Courts. 

The IMadras Civil Courts Act (III of 1873) §16 also 
reserves the Hindu and IMahomcdan law to the Hindus 
and Mahomedans respectively in cases involving any qnes- 
tion regarding succession, inheritance, marriage or caste, 
or any religious usage or institution It also provides that 
in -cases where no specific rule exists the court shall act 
according to justice, equity and good conscience 

Thus we see that a long series of legislative provi- 
sions (a'* has been enacted for the purpose of .^'ecuring to the 
people of India the maintenance of their ancient law, 
amongst others in matters of inheritance and succession, atid 
many minor enactments have been passed to facilitate the 


(I) 


B.v tliis Regulation ^lunsiffs were for the 
with power to try suits for real property. 

(2) Reg. of nth April 17S0 ; Reg. of 5th Jiilv 17S1 ; Reg. 






is-eg. or nrn April 1750 ; j 
27th June 1787 , Reg, IV of 1793 §15. 
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administration of the laws so preserved. The object and i^^c, VIII. 

principle of such lesislatioii has been throughout to enable 

the people of various races and creeds iii India to live under 

the law to which they and their fathers had been accustomed, 

and to which they were bound by so many tics. 

The framers of the earlier Acts, regulations, and 
Charters had a less detailed acciuaintancc than we have now 
with the diversities of creed and of religious law existing 
in India. They were familiar with two great classes, R. xxill of Plan 
Mahomedans and Hindus, each with its own law bound up 2 t 
with its own religion. They thought no doubt that they xts defect 
were sufficiently providing for flic case by securing to Ma~ ^ ^ ’ 

honiedans the Mahomedan law, and to Hindus (or Gentils, 
as they were sometimes called) the Hindu law. In process 
of time it became more and more clearly understood that 
there were more forms than one of the Mahomedan law, and ^ ; ' 

more fonns than one of the Hindu law, and the Courts, act- 
ing in the spirit which prompted the legislation, have applied 
the law of each school to the ]>eople whose ancestral law it 
was In the same way it came to be known that there were 
religious bodies in India which had, at various periods and 
under various circumstances, developed out of, or split bfl* 
from, the Hindu system, but whose members have neverthe- 
ICvSS continued to live ixnder Hindu law. Of these the Jainas 
and the vSikhs are conspicuous examples. Their cases had 
to be considered by the Courts, and in dealing with them 
a liberal construction was alwaj^s placed upon the enactments 
by which Mahomedans and Hindus were secured in the 
enjoyment of their own law^s. 

There have been modern instances, in which, in the 
light of more complete knowledge, the various creeds of 
India have been more accurately, or at least more carefully, 
distinguished than they once wxTe. Thus the Hindu Wills 
'Act (XXI of 1870) is made applicable to the will of any 
Hindu, Jaina, Sikh, or Buddhist. Act III of 1872, passed 
to provide a form of marriage for persons not professing the 
Christian, Jewish, Hindu, Mahomedan, Parsi, Buddhist, 
v8ikh, or Jaina religion, einmi crates those religions accord- 
ingly. And the IMarried Women's Property Act (III of 
1874) similarly distinguishes Hindus, JMahoniedans, Bud- 
dhists, Sikhs, and Jainas. ' " 

But thougl\ in some modern Acts religions are carefully 
distinguished in detail, in others the old form of language 
is used, and with tte old generality of meaning, c.g. the 
Punjab Taws Act (Act IV of 1872) §5 which enacts that in 
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questions regarding succession, special property of females, 
betrothal, marriage, dower, adoption, guardianship, minor- 
ity, bastardy, family relations, wills, legacies, gifts, parti- 
tions, or any religious usage or institution, the rule of deci- 
sion shall be (i) aity special custom applicable to the patties 
concerned ; (ii) the Mahoniedan law in cases in which the 
parties are Mahomedans, and the Hindu law in cases ’ in 
which the parties are Hindus. ^'It is impossible to suppose*’ 
says Sir Arthur Wilson (i) '"that the Legislature in laying 
down the law for the Punjab, while providing a rule of 
decision for Mahomedans and Hindus, should have over- 
looked the case of the SilSis, or left them dependent onlj" 
upon such customs as they might be able to prove. It 
seems clear that the Legislature used the old phraseology 
in the old sense, and included Sikhs under the term Hindu.” 

Soon after the annexation of the Punjab the Board of 
Administration became fully aware of the ambiguity of 
Hindu and Mahomedan laws, of which the original character 
had become obscured by judge-made law. Therefore the 
Punjab authorities ascertained and embodied in the Punjab 
Civil Code what were understood to be the leading principles 
of those laws. For that purpose, they consulted all the 
leading law books, and set forth the principles in consulta- 
tion with the best Pandits and Maulavis in the Punjab, and 
experience had shewn that the principles collated in that 
w^ay were suited to the circumstances of the province, and 
had been generally adopted. The Committee on the Punjab 
Laws Bill considered that in so far as the Punjab Civil Code 
professed to declare the Hindu or Mahomedan law, it must 
he taken to be subject to those laws ; and that in so far as 
it differed from them it must be taken to alter them. The 
Committee acordingly extracted from the Punjab Civil 
Code those passages in which it differed from the ordinarj^ 
Hindu and Mahomedan law, enacted them specifically as 
law and declared that, subject to those alterations, Hindu 
and Mahomedan laws were in force in the Punjab. The 
Bill so drawn was referred to the Judges of the Chief Court 
of the Punjab for their opinion. The Judges said that 
they had hot been in the habit of recognizing as law the 
deviations from Hindu and Mahomedan law which occurred 
in the Punjab Civil Code, and that in fact they regarded 
•the Punjab Civil Code rather as declaratory of^ that form of 
the Native law which prevailed in the Punjab than as beii^g 


(i) Bhagwan Kmr v, Jogendra (1903) 30 I. A. 249, 2^5 i jr 11, 
20, 
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itself law, except in rej>ard to the two subjects of pre-ciup- hKC. 
tion and insolvency. The Cominittee accordingly struck 
out of the Bill the variations u]>on Hindu and TM'ahotnedan 
laws taken from the Punjab Civil Code retaining only its pro- 
visions as to pre-emption and insolvency, deferring to this 
modification Sir Richard Temple then a member of the , ^ 

Council of the Governor-General remarked that no doubt provdsi(ms\iV 

that was the weak point of the Bill. Instead ol those simple Hindu and 

- - i*iir jMahoine<laii 

principles which had been so long observed, instead oi omitted irom 

that abstract of Hindu and JVfahomedan law, there was 
substituted a reference to the body of those laws as discover- ‘ ^ • 

able by the court from vario?is existing authorities. If the 
code as it stood was not accepted by the court as law, what 
was to be done ? One way was for the Council of the Gover- 
nor-General to give the impress of its authority to the prin- 
ciples laid down in the Punjab Civil Code. Though he 
maintained the perfect correctness of the principles laid down 
in the Code, yet he thought the Council could not, on its 
own responsibility be asked to ]’)ass all these sections on 
the assurance that the Code was absolutely and certainly 
correct. That being so, there was nothing for it but to draft 
the Bill as it had been drafted. But he could only hope that, 
when questions of Hindu or Mahoniedan law arose, litigants 
iti the Punjab Taw Courts would refer to the well-establish- 
ed principles of that Code, and recognize them as binding. 

Moreover, after the passing of the Punjab Taws Bill there 
would be nothing to pi event the Executive Goveinment, or 
the Chief Court in its capacity of minister of justice pres- 
cribing the Code avS a manual for young officers. 

The Punjab Taws i\ct (IV of 1872) granted statutory 
recognition to local custom which was placed in the fore- 
ground for decision of all matters regarding succession, spe- 
cial property of females, betrothal, marriage, divorce, dower, 
adoption, guardianship, minority, family relations, wills, 
legacies, gifts, partitions; alluvion or dilnvion. From this 
time custom became the first rule of decivsion in. all the 
Punjab Courts upon questions relating to any of the above- 
named matters. 

vSection 13 of tbc Burma Taws Act fXIII of 1898) pro- ^ 

vides, amongst other things, '^wherc in any suit or other Buddhist Taw. 
proceeding in Burma it is necessary for the Court to decide 
any qtiestiqn regarding succession, inlietitance, marriage or 
caste, or any religious usage or institution,— (a.) the Bud- 
dhist law in casss where -the parties are Buddhists, (b) the 
Mahomedan Taw in cases where the parties are Mahotnedans, 
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and (c) the Hindu law in the cases where the parties are 
Hindus, shall form the rule of decision, except in so far as 
such law has by enactment been altered or abolished, or is 
opposed to any custom having the force of law.’* 

Similar provisions have also been made by the Central 
Provinces Laws Act (XX of 1875) §5 and also by the North- 
West Frontier Province Law and Justice Regulation (t). 
(Reg VII of 1901 §27). 

The Plan of Warren Hastings (1772) made no provi- 
sion for cases not falling within Rule 23. This defect was 
removed by Sir Elijah Impey in the Regulation of 5th July 
1781. Section 60 of that Reg^ilation enacted ''That in all 
cases, within the jurisdiction of the Moffusil Dewaiinee 
Adauluts, for which no specific directions are hereby given, 
the respective judges thereof do act according to justice, 
equity and good conscience”. 

Section 93 of the same Regulation provided "That in 
all cases, for which no specific directions are hereby given 
the Judges of the Sudder Dewannee Adaulut do act according 
to justice, equity, and good conscience” These two j>ro- 
visions of the Judicial Regulations of 5th July 1781 were 
re-enacted by the Judicial Regulation of 27th June 1787 (2) 
Reg HI of 1793 (3), Reg V of 1793 (4); Reg \T of 1793 (5), 
Act XX\T of 1852 (6) x\ll these enactments have lieeii 
repealed but these provisions are now to be found in the 
Provincial Civil Courts Acts and Bom. Reg IV of 1827 §6 
so far as the IMoffusil Civil Courts are concerned, and in 
the Charters of the different High Courts (7). 

Burma Laws Act (XIII of 1898) §13 mentions the cases 
in which "decision shall be according to justice, equity and 
good conscience 

The early English administrators, though unwilling to 
interfere with the indigenous law^s of the country, had to 
ailct did modify the rules of Hindu and Mahomedan law. 
It was impossible for them with their ideals to tolerate for 
any length of time usages and customs which they were at 
first compelled to permit as bearing the sanction of religion 
Thus they made the criminal law applicable to all castes 
and did away with the exemption of Benares Brahmins from 


. . (i) See the Punjab and North-West Code. 3rd Ed. p 559. 

(2) §§RIX and XC Colcbroohe's Digest.' pp, 107, loq 

(3) §21 of Reg. in of 1793 (Zillah and City Courts). 

4) §XXXn oLReg V of 1793 (Provincial Courts* of Appeal}.* 
(5) §XXXI of Reg VI of 1793 {Sudder Dewanny Adaulut). 
(fi) Sadar Amins and Munsifs Act. §111 

(7) Sec f)upra also Tvectnre IT. Heading J\islice, cqintv and 
good chnfstjience; ’ 
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clballi penally in 1817 (i), they made the tlirowiipi^ o( \^in 

children into the sea at Sagoi and other places, a criminal 

oil cnee (2), they also made sittim» 1 ) Juana (i e. the ])ractice pniJhe^.uv^ 

of Brahmin creditors to enforex' payment of real or fictitious 

debts) a crime (3) and iirohihited the burning of widows 

alive on the death of their husbiind in r8so (4) and abolished 

slavery in its different forms at different times (5) I'he 

British Indian legislators exercised this right in iSgr when 

the age of consent by a wife to have sexual intercourse with 

her husband was raised from ten to twelve years ( 6 ) Wliere 

the injustice was patent thc^v also modified the rules of 

succession, inheritance and marriage, thus they abrogated 

the rules of Hindu law which deprived a convert from 

Hinduism to any other religion of his property and many 

of lus civil rights (7) and legalized widow remarriages (8). 

They also repealed the religious law which compelled a 
licrson to pay the debts of his father and grand-father, under 
the penalty of the dece^ased being excluded from heaven, by 
legislation (g) Now let us take the different branches of 
law and examine how far codification has affected those 


briinches of Hindu and Mahomedan law. 


There was very little of constitutional law in India 
when the British first came to this country and at the 
jiresent time there are a number of enactments — Statutes 
of British Parliament — Acts of the Imperial Government Conmitulmnal 
and those of the Provincial Governnients-~on this subject, 
but yet, as we have seen before (10) the law on the subject 
has not been codified It will not be accurate to state that 
there was no Hindu constitutional law but it was not consti- 
tutional law in the sense in which the expression is now 
used, because the duties and functions of the sovereign were 
defined by the divine law of the Hindus laid down in the 
Smiitis, 


■ P) Reg XVII of US17 §15. 

(2) Reg VI of i8u2. 

(5) Reg Vn of i 82<-) Act of Dharna was a niistlemeaiior pumsli- 
at)le ill IMahoniedan baw. 

1 {,p Reg. XVII of 1829. 

(s) Reg X of uSu (Importation of slaves by land 01* b.v sea 
liroinbilcd) Reg III of 1832 (Operation of Reg. X of i<Sii was de- 
dal ed to be in fotce in parts of British India annexed thereto aftei 
1811) , Act V of 18 (The Indian vSlaveiy Act) ; Penal Oxle §370 ; 
39 8: 40 Vic. c. 4(1. 

(6) Act X of 1891 amending §375 of the Indian Penal Code 

(7) The Caste Disabilities Removal Jet (XXI of 18514 . 

The Hindu TPuhw.s' Remaaiajie AlI, (XV of i8s6) 

Horn. Act W/ of 1866. See Shnstri’s Hindu Law. wd Kd. 


( 8 ) 

(9) 

p 220. 

(10) 


See bee. VI. Progress of Codification 
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Ml'. Justice Rahim in his Tagore Tectm*es (i) deals 
with Maliomedan constitutional law and I shall not take up 
yoxiT time in recapitulating what he says there. 

Though the constitutional law has not yet been codified 
iu British India, yet it is evident from the enactments relat- 
ing to this subject that the conception 'Sovereign? f 
"Sovereignty’’ and "the relation between the Sovereign 
and his subjects” as used in the British Indian enactments 
is different from that according to ancient Hindu and Maho- 
medan Law^ 

The administration of crigxinal justice in Bengal at the 
time of the East India Company’s acquisition of Dewanny, 
had been guided for more than two centuries, by the iienal 
system of the ]Mahomedans, by whom it had been forced 
upon the Hindus by right of conquest (2) 

On the Company’s first acquisition of the Dewanny, it 
was deemed advisable to interfere but little with the exist- 
iiig system Instead of abrogating the Mahoinedan Crimi- 
nal law, instead of immediately subverting the existing 
system, and destroying the old institutions, because they 
were not based on the principlevS familiar tt) the Anglo- 
Indian administrators or because theiV functions were ill-dis- 
charged, it was determined to introduce improvements with 
caution The administration of criminal justice was there- 
fore left to the tribunals jn'eviousl}" instituted. The Na^im, 
as the Supreme Magisti'ate, presided personalty at the trial, 
of capital offenders ; the deputy of the hlazim took cogni- 
zance of quarrels, frays and abusive names ; the Foujclar 
was the officer of police, the judge of all crimes not capital 
proofs of these last were taken before him, and reported to 
the Nazim for his judgment and sentence upon them ; — j 
the Mohiesib had cognizance of dninkeness and of the 
vending of spirituous liquors and intoxicating drugs, and 
the examination of false weights and measures; — the Cotwal 
was the peace officer of the night, dependent on the 
Foujdaree, These officers were confined to the capita (3) 
and beyond its precincts, the zamiudar, who was originally 
the chief fiscal officer of a district, exercised both a civil 
and criminal jurisdiction almost supreme within the terri- 
tory over which he was appointed to preside. The minor 
offences he visited with fines, imprisonment or corporal 


(i) Mahomedml JuHsprudence Ch. XI p. 383. (Tagore Teotures 
r9o'7) . 

(3) See Beaufort*s Digest of Criminal La 7 t> p i 
(3) Murshidabad. See Field Regulations p 135. 



puiiibliineut, according to hivS individual plcaburc or sense hhX \'lli 
of justice ; and even in capital cases lie was under no 
further restraint than that of reporting the circinustances 
to the Nazim before proceeding to execution. The Govern- 
ment rarely interfered with his decisions. 

Even when the courts of the East India Company ad- 
ministered the criminal law, the Mahomedan criminal law, omipamm!)' alter 
as modified by the Regulations and Acts of the Govermiient^ the lulcs of 
continued to be the general criminal law of the country (i) ^^^diomcdau l^aw 

Soon after the acquisition of Pcicauny by the East India 
Company, the important question whether the Company 
could alter the rules of Hindu and Maliomcdan law, 
presented itself for solution. It arose in this way, — Rule 35 
of the Plan of 1772 provided that dacoits on conviction 
should be sentenced to death, but the ]\raulavis in the Pro- 
vincial Courts refused to pass sentence of death on dacoits 
unless the robbery committed b\^ them had been attended 
with murder Warren Hastings maintained that the rule 
of Jlahomedan law followed by the jMaulavis in passing 
sentence in cases of dacoitv should be abrogated. He main- 
tained that the company as the Sovereign authority in the 
country could abrogate rules of Mahomedan law and in a 
letter to the Council (1) remarked ‘'The IMahomedan Raw is 
founded on the most lenient principles, and an abhorrence 
of bloodshed. This often obliges the sovereign to inter- 
pose, and by his mandate to correct the imiierfection of the 
sentence, to prevent the guilty from escaping with impu- 
nity, and to .strike at the root of such disorders as the law 
will not reach. It is worthy of remark, that the instances, 
which are recorded in history of strict and examplary 
justice in the princes of that religion, are all of the most 
sanguinar5’' kind, and inflicted without regard to the law, 
and generally without any regular i)rocess or form of trial. 

“I should be sorry to recommend an cxamiile of such 
rigor for the practice of our government I mean only by 
this short discussion to show, that it is cHptally necessary 
and conformable to custom for the sovereign ]>ower to 
depart in extraordinary cases from the stilct letter of the 

(r) Under the Plan of Warren IlastingvK I^iouidaiee Jciaiduls 
or Criminal Courts were established in eueli district and Nizaniut 
Sudder Adaidui was estaldislRnl at Mooishidahad (winch was then 
the capital of Bengal). Rule XXXV of this Han mo<lifled the 
provisions of tlxi IMahoinedau Criminal haw relating to dacoiiy. 

fi) Exttait fiom a Ivliin j)om Wanen President of 

the Council, dated iot 4 i July 1775 recorde<l in the proceedings of the 
Council, 3rd August 1773 ColehrookeV /h‘gcs/ pp iip 115, Sve 
also Harington’s Analysis Vol. 1 . pp 350, 351 (1803-09 Edition). 

35 
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law, and to recommend the same practice in the cases now 
before ns. 

offer it therefore as my opinion, that the punishments 
decreed by this government against professed and notorious 
robbers be literally enfoixed ; and where the\’- differ from 
the sentences of the adauliii, that they be superadded to 
them by an immediate act of government, that every con- 
victed felon, and murderer, not condemned to death by the 
sentence of the Adaidut, and every criminal who has been 
already" sentenced either to work during life upon the 
roads, or to suffer perpetual imprisonment, be sold for 
slaves, or transported as such to the Company’s establish- 
ment at Fort Marlborough ; and that this Regulation be 
carried into execution by the immediate orders of the Board, 
or by an office instituted for that purpose in virtue of a 
general order or commission from the Nazim” (i). 

In this letter Warren Hastings also discussed and gave 
his opinion on the following questions relating to the sub- 
ject we are discussing now" • — 

I. Whether the Futica or decree of the Nizamut 
Adaulut, after it shall have received the confirmation of the 
Nazim, shall be carried into execution precisely in the 
terms of his warrant, or whether this Govermnent shall in- 
terfere in adding to, or commuting, the i>unishmcnt in 
cases wherein it shall appear inadequate to the crime, or 
ineffectual as a check? 

"'I am of opinion” said Warren Hastings ‘'that when- 
ever it shall be found necessary to supersede the authority 
of the Nazim, to supply the deficiences or to correct the 
irregularities of his Courts, it is the duty of this Govern- 
ment to apply such means as in their judgment shall best 
promote the due course and ends of justice ; but that this 
license ought never to be used without an absolute neces- 
sit.y, and after the most solemn deliberation ” In support 
of his view he said “Although we profess to leave the 
Nazim the final judge in all criminal cases, and the officers 
of his courts to proceed according to their own laws, forms 
and opinions independent of the control of this Govern- 
ment ; yet many cases may happen, in which an invariable 
observance of this rule may prove of dangerous consequence 
to the power by which the Government of thivS country is 
held, and to the peace and security of the inhabitants. 
Wherever such cases happen, the remedy can only be 
obtained from those in whom the soveteign ]x)wcr exists, 
(i) Colebrooke’s Supplement p. 115. 
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It is on these, that the inhabitants depend for protection, InvC \7II 

and for the redress of all their grievances, and they have a 

right to the accoinplislniient ol this ex])ectation, of Avliich 

no treaties nor casuistical distinctions can deprive them 

If therefore the powers of the Nizanuit cannot answer these 

salutary purposes ; or, by an abuse of them, which is much 

to be apprehended from the present reduced state ot the 

ISTazim, and the little interevSt he has in the general welfare 

of the country, shall become hurtful to it, I conceive it to 

be strictly conformable to jintice and reason to interpose 

the authority or innucnce of th% Company, who as dcn^an 

have an interest in the welfare of the country, and as the 

governing power have ecpially a right and obligation to 

maintain it ’’ 

^ ^Although this is my opinion upon the question as it 
respects the rights of justice, and the good of the people, 

I am sorry to add, that every argument of personal con- 
sideration strongly opposes it, having but too much reason 
to apprehend, that while the popular current ])rcvails, 
which overruns every sentiment of candour towards the 
Company and its agents, it will be dangerous both to our 
characters and fortunes to move a step beyond the plain 
and beaten line , and that, laudable as our intentions were, 
we have already done too much 

II. Whether the distinction which is made by the 
Mahomedan law between murder perpetrated with an 
instrument formed for shedding blood, and death caused 
by a deliberate act, but not by the means of an instrument 
formed for shedding blood, shall be admitted, and whether 
the fine imposed on the latter shall be allowed as a sufficient 
punishment ? 

In giving his opinion on this point Warren Hastings 
observed ^*If the intention of mxirder be clearly proved, no 
distinction should be made with respect to the w^eapon b}’' 
which the crime was perpetrated. The murderer should 
suffer death, and the fine be remitted.^’ He also proved the 
inequality and injustice of the decisions founded on this dis- 
tinction 

III, Whether the punishment decreed by the 35th 
Article of the Judicial Regulations formed by the Beard, 
shall be carried into execution without the vSentences of the 
Nizamut Adauhff, or the warrant of the Nazim ; and in 
what manner ? 

'^Upon this questTon^’ said Warren Hastings 'T have 
already declared my opinion in the affirmative. I wnuld 
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\"III recoinmeiid that every case, to which this ordinance may 
be applied, be laid before the Board, and their sanction 
obtained for its being carried into execution. 

IV. Vliether the privilege granted b}' the ]\Iaho- 

medan law to the sons or nearest of kin, to pardon the 
murderers of their parents or kinsmen, shall be allowed to 
continue in practice, or in what manner the Government 
shall proceed in cases of this kind ; if it shall be judged 
expedient to make an example of the criminals in opposition 
to the letter of the law, and the sentences of the court of 
the Adaulut ? r 

'^This law^^ says Warren Hastings ‘ 'though enacted by 
the highest authority which the professors of the Maho- 
medan faith can acknowledge, appears to be of barbarous 
construction, and contrary to the first principle of civil 
society by which the state acquires an interest in every 
member which composes it ; and a right in his security 
It is a law, which, if rigidly observed, would put the 
life of every parent in the hands of his son, and by its effect 
on weak and timid minds, (which is the general character of 
the natives of Bengal} would afford a kind of pre-assurance 
of impunity in those who were disposed lo become obnox- 
ious to it. 

"If the Nazim cannot be influenced lo abolish totally 
this savage privilege, w’hich we know is not universally 
admitted, or the courts of justice to disuse it, I am of 
opinion that the Government should interfere by its own 
authority to i>revent it taking effect, by causing the sentence 
to be executed without leaving an option in the children or 
kinsmen to frustrate it by their pardon ’k 

V. Whether the law \vhich enjoins the children or 
nearest of kin to the person deceased to execute the 
sentence passed on the murderers of their parents or kins- 
men, on account of its tendenc}" to cause such crimes to pass 
with impunity, shall be permitted to continue, or whether 
it shall not be abolished by a formal act of Government ? 

"This law’* says Warren Hastings "supposed of the 
same divine original, is yet more barbarous than the former ^ 
and in its consequences more important. It would be difficult 
to put a case, in which the absurdity of it should be more 
strongly illustrated, than in one now before us, of a mother 
condemned to perish by the hands of her own children for 
' the murder of her husband. Their age is not recorded, hut 

by the circumstances, which appear in the proceedings, 
they appear to be very young. They have pardoned their 
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mother. They would have deserved death themselves, if lu^c. \Tn 
they had been so utterly devoid of everv feeling: of 
hiunanity, as to have been able to administer it to her who 
gave them life. I am of opinion, that the courts of justice 
should be interdicted from passing so horrid a sentence, by 
an edict of the Nazim, if he will be pursuaded to it ; by the 
Government, if he reduses’h 

VI. ^^Whether lines inflicted for man-vslaughter shall 
be proportioned to the nature of the crime, as the Maliome- 
dan law seems to intend : or both to the nature and degree 
of the crime, and to the substance and means of the 
criminal.” 

The answer was ^^Both. If the tine exceeds the means 
of the criminal it must deprive the state of his service, and 
prove a heavier punishment than the law has decreed him”. 

VII. ” Whether the fines shall be paid to the Nazim, 
or taken by the Company as Dewan, or whether they shall 
not be set apart for the maintenance of the courts and 
officers of justice, and for the restitution of the losses sUvS- 
tained by the inhabitants from dacoits and thieves ” 

In Hastings’ opinion it could not be better or more 
ecpiitably employed than for the uses expreSvSed in the con- 
cluding* terms of the question. 

In giving his opinion on the seven (piestions mentioned 
above, Warren Hastings said ‘h'Mthough it w^as im^umbent 
U])on me to deliver my own opinion upon the above 
references, I have offered it wdth diffidence, and I confess 
with some reluctance, knowing thd objections to which 
every kind of innovation is liable, but more especially in 
the established laws or forms of justice But I conceive, that 
the points which I have offered to your (Board^s) consi- 
deration will be found in reality not so much to regard the 
laws in being, as the want of them, a law which defeats its 
own ends and operation being scarce better than none” (t) 

On the 3ivSt August 1773, the other numbers of the 
government, having considered the letter addressed to 
them by Hastings recorded their opinion on it. But while 
supporting the remarks of Hastings they asked him to 
ascertain the views of the Nawab and his officers. 

In consequence of the abolition of the controlling 
Council of Revenue in Moorshidabad, the Nizamat Adaulut 

(i) Colebrooke^s Supplement pp. ii6 — 119. I^xp-act from a 
letter from Warren Hastings Ksq. President of the Coinicil, dated 
loth Jnlv 1773, rtcorded in the procee<lings of Council 3rd August 
1773, vSee also Harington’s Analysis Vol I. pp. 340—357. 
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c \ 7 II was removed to Calcutta, and it was proposed that a repre- 
sentative of the Nawab should rCvSide m Calcutta with 
authority to affix the Na/am’s seal to w'arrants issued for 
the execution of sentences approved hy the law officers of 
the Nizam lit Adawlut Siidr-ool-Huk Khan was appointed 

to the Ne cab lit of this branch of the Nizamut, and the 
President of the Council (Plastings) was asked to ^^superin- 
tend him in the exercise of his office/’ ivliich he did till 
14th April 1775. In October 1775 Reza Khan was appoint- 
ed Naib Nazim and the Court of Nizamut Adawlut was 
transferred to Aloorshidabad and it was there till 1790 when 
it was transferred again to Calcutta by Lord Cornwallis. 

In 1787 a regulation consisting of twenty-nine articles 
was enacted and printed for 'hhe administration of justice 
in the foujdarry or criminal Courts in Bengal, Behar and 
Orissa” fi). The arrangements made on the 6th April 1781 
did not contain any modification of, or addition to, the 
provisions of the Mahomedan law, nor did the Regulation 
of 27th June 1787 make any change in the substantive 
criminal law of the Mahomedans. It invested [Magistrates 
with power to take cognizance of petty oftences. But as all 
serious crimes were still exclusively cognoscible b\^ the 
Naib Nazim, as the sentences of the Nizamut Adaidut held 
at I\roorshidabad under the superintendence of Naw^ab Reza 
Khan were final and not notified to the Government at 
Calcutta until they had been carried into execution, as the 
judges and officers of the inferior criminal courts were ap- 
pointed by the Naib Nazim and removable at his pleasure, 
and as he possessed an almost exclusive control over those 
courts and their proceedings, many defects in the Maho- 
medan law and abuses in the administration of it, were 
left unreniedied, and continued to prevail till the latter part 
of the year 1790 ; when three of the important questions 
discussed by Warren Hastings were settled by Lord 
Cornwallis In his Minute recorded on ist December 1790 
Lord Cornwallis remarked Still the general state of the 
administration of criminal justice throughout the Pro- 
vinces is exceedingly and notoriously defective... the 
evils complained of proceed from two obvious causes • — ist 
The gross defects in the IMahomedan law ; and andly. The 
defects in the constitution of the Courts established for the 


(1) Colebrooke’s Supplement, pp 131—140 The arrangeiiieiits 
made in April 17S1 for the admini.stration of criminal justice in this 
Province did not prove .satisfactory. For the renflirks of the Presi- 
dent on those arrangements see Colehrooke’s pp 108 — 130. 
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trial of olfeiaders A provision against the first of these 
defects cannot otherwise be made than by our correcting* 
such parts of the Mahomedan law as are most evidently 
contrary to natural justice, and the good of socicri^ That 
this governinenl is competent to such an amendment of that 
law, as may ai>pear thus essentially necessary, cannot, 

I think, admit of a doubt ; since being entrusted with the 
government of the country, we must be allowed to exercise 
the means necessaiy to the object and end of our appoint- 
ment ; besides that we appear to i)ossess a sufficient legal 
lecognition of the right in c>4icstion fx'om this, that the 
alterations made in the established JMahomedan law of the 
country by the first Code of judicial regulations of 1772, 
and more particularly that entire alteration, and new and 
very severe provision therein contained, for the punishment 
of dacoits, together with the superintendence and control 
over all the new criminal courts which the said regulations 
vested in the Company’s covenanted servants, stand both 
fully submitted to Parliament in the sixth report of the 
Committee of Secrecy as a discretional act of legislation by 

the President and Council in the year 1772 ; the Act 

t)f the 13th George the Third, Chapter 63rd, and section 7 
vests the ordering, management, and government, of all 
the territorial ac(]uisitions and revenues m the kingdoms of 
Bengal, Behar and Orissa, in the Governor-General and 

Council in like manner to all intents and purposes 

whatever, as the same now are, or at any time heretofore 
might have been exercised by the President and Council, or 
Select Committee, in the said Kingdom. And as it was 
then before the legislature that the President and Council 
had interposed, and altered the Criminal law of the 
country ; such alterations, and all future necessary amend- 
ments thereof, appear, by the above clause, to be legally 
s.7nctioned and authoriz.ed. As we thus appear to possess 
authority to introduce any necessary amendments in the 
laws of the country, it is surely incumbent on us not to 
allow any longer the flagrant abuses in the Foujdar}y 
department, or exercise of criminal justice, according to the 
IMahomedan law throughout the Provinces.^’ It is clear 
from this Minute of Lord Cornwallis that his Tordship 
' wanted to modify both the substantive and adjective Maho- 
niedan criminal law. Lord Cornwallis also remarked that 
the law laid down by Aboo Haneef that murderer 
is not liable to cTipital punishment, if he commit the 
act by strangling, drowning, poisoning, or with a weapon, 
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buch as a stick or club, on which there is no iron ; 
or by such an instrument as is not usuall.r acloiitcd to the 
drawing of bloocV^ should be abrogated (i) His hordship 
then remarked that the next of kin of the deceased 
should have no option to remit the sentences of the law and 
]>ardon the criminal. 

His hordshij) therefore proposed : — ‘ 

(1) That the doctrine of Yusuf and jMahommed, in 

respect of trials for murder, be the general 
• rule for the officers of the Courts to write the 
fiiizvas applicable to the circumstances of 
every trial, or in other words the intention of 
the criminal, either evidently or fairly in- 
ferrable from the nature and circumstances of 
the case, and not the manner or instrument of 
perpetration do constitute the rule for deter- 
mining the punishment 

(2) That the relations in future be debarred from 

pardoning the offender ; 

(3) Where the Mahomedan law prescribes amputa- 

tion of legs and arms, or cruel mutilation, we 
ought to substitute temporary hard labour, or 
fine, and imprisonment, according to the 
circimistances of the case . That a rule 
should be made for allowing dacoits, and other 
criminals, to become witnesses against each 
other, in the manner of King’s evidence in 
England, care being always taken that no 
person be ever convicted on the sole testimony 
of accomplices unless their credit be support- 
ed by circumstances ” 

In consequence of these recommendations, Regulations 
were passed wffiich embodied the first two recommen- 
dations (2). 

Mutilation of limbs w^as a Mahomedan penalty, and w’as 
resorted to in the case of the dacoits in the hope of striking 


(1) See Harington’vS AnaJyi^is Vol I pp 362, 364. Minute of Lord 
Cornwallis dated ist December 1790. 

(2) §§33 and 34 of Reg of 3rd December 1701) which wvre 
rescinded by Regulations of 1791, 1792 and 1793. Reg IX of 1793 
§Si, provided criminal shall siiffer the punishment of mutilation 
If a prisoner shall be sentenced, in conformilv to the fuUea of the 
law" officers, to lovse tw"o limbs, ^ instead of beniv* made to undergo 
such punishment, he shall be imprisoned and kept to hard labour 
for 14 vears , and if any prisoner shall be so sentenced to lose one 
limb, he shall in lieu of such punivshnient be imprisoned and kept to 
hard labour for seven rears The Judges ai'vj accordingly directed 
whenever anv criminal shall be sentenced to siiffei mutilation, to 
coiimiute such punishment for imprisonment and haid lalxiur for the 
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terror into the hearts of the lunncrous robbers who were 
devastating^ the country. The Calcutta Chwnlclc of Febru- 
ary iQth, 1789, relates an instance of the piiiiishnient of a 
g-ang- of dacoits found guilty of burglary at a place ncar 
Krishnagur, and sent by Francis Redfeanp Fsq , to be tried 
at the Criminal Court at v^alkia, on the Western bank of the 
river, opposite to Calcutta At i o’clock on vSunday, 
February 15th, fourteen criminals were brought out, 
to undergo the sentence passed upon them. The hoiTi])le 
scene is thus described — ^'One of the dacoits was extended 
1113011 his back, with a fillet orTiand covering his mouth, and 
tied at the back of his head, to prevent his cries being heard 
by the others, who were witnesses of the fate they were 
themselves to experience. He was then pinioned to the 
ground with only his right hand and left leg at liberty 
This done, the operator began to amputate the hand. It 
was performed with an instrument like a carving knife, not 
at a stroke, but by cutting and hacking round about the 
wrist, to find out the joint ; and in about three minutes the 
hand was off. Idle same mode was observed in amputating 
the foot, at the ancle joint Both operations took up to- 
gether from vsix to eight minutes in performing. After the 
hand and foot were off, the extremities of the wounded parts 
were dipped in boiling g/zee ; and then he was left to his 
fate. The other thirteen were served in the same manner ; 
yet, what will appear very strange, not one of them expired 
under the severity of the operation. 

“The handvS and feet of the criminals were thrown into 
the river Four of the men have since died ; but more 
from the influence of the sun on the wounded parts, and 
through want of care, than from the more than savage 
cruelty of the operation.^’ 

In 1703 a Regulation of Cxovernment made it illegal to 
inflict mutilation, and prescribed imprisonment in lieu of 
it (1) 

On the 3rd December' 1790 “a regulation for the ad- 
ministration of justice in the Faiijdary or Criminal courts in 
Bengal, Behar and Orissa was passed. Its preamble after 
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term at)ove prcj^cribed, and to is.siie their warrant to the Magistiate 
for that purpose’’. These sections embodied the (Government Re.solu- 
tion dated loth October, 1791. Bee Colehrookc’s Supplement to the 
Digest, p. 15Q. 

(i) Reg IX Bee. 51. criiniiial shall .suffer the piiiiishment 

of mutilation. If a nrisoner shall be .sentenced to lose two limbs, 
he shall be impri.soned and kept to hard labour for 14 years If any 
prisoner shall be so sentenced to lose one limb, he shall be im* 
prisoned %nd kept to hard labour for seven years”. 
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reciting the steps taken by the President and Council for 
improving the administration of criminal justice between 
1772 to 1790, stated '^The numerous robberies, murders 
and other enormities which have been daily committed 
throughout the country, evince however that the adminis- 
tration of the criminal justice is still in a very defective 
state, and as the evils above recited have i)rmcipally ori- 
ginated from the great delay in bringing offenders to punish- 
ment, and to the law not being duly enforced, as well as to 
defects in the constitution of the Criminal Courts, the 
Governor-General in Coundd, with a view to ensure a 
prompt and impartial administration of the Criminal law, 
and that all ranks of people may enjoy security of person and 
property, has resolved to resume the superintendence of the 
administration of criminal justice throughout the Provinces. 
The following Regulations have been accordingly enacted. 
Then the Regulation of 3rd December 1790, was passed It, 
amongst other things provided (i) ‘‘That the Nizamut 
Adawlut or the chief Criminal Court, be again removed from 
]\Ioorshidabad and established at Calcutta That this Court 
(instead of being superintended by a native judge, siibjecti 
to the control of the President of the Board, as heretofore) 
do consist of the Governor-General and Members of the 
vSupreme Council, assisted by the KajeC’-ooUKoozat, or 
head Kazee of the provinces and two Mooflces That the 
Court do exercise all the powers lately vested in the Naib 
Nazim, as superintendent of the Nizamut Adawlut, leaving 
the declaration of the law, as applicable to the circums- 
tances of the case, to the Kazee-ooUKoozai and M oof tecs, 
agreeably to the former practice. That the decisions of the 
court be in all cases regulated by the Mahomedan law, 
under the restrictions contained in the Regulations.” 

Modifications of the Mahomedan criminal law were 
numerous and important, and were scattered over a large 
number of Regulations and Acts They were all repealed 
by and will be found in Act XVII of 1S62. But the provi- 
sions of the following may be noted with advantage : — 

(a) Punishment of mutilation. Abolished in 1791 
and imprisonment and hard labour substituted 
as noted before (2). 

(1) Colebrooke’s Digest pp. 141 — 157. Harmgtonts Analysis 
Vol I. p. 369. 

(2) See also the Extract from the procecaings of the Govcrno}>> 
General in Council, dated the Toth (October 1791 iix CoIcbrooke*s 
Supplement to the Digest, p. 159. 


(b) Piiuishmcnl for mtodeu I,ord Cornwallis modi- Cec. VIII 
fied the rules of Mahomedan law as noticed 
before. 

(r) Punishment for perjury. The penalties pres- 
cribed by the JMaliomeclan law for false testi- 
mony, wdietlier on oath or not, were corporal XVII of i86 
punishment, imprisonment, and public igno- 
miny ; or as denoted by the technical expres- 
sion ^'public exposure” but in ap- 

plying either of these modes of punishment, 
a discretion was vested in the magistrate as in 
all cases of ^'tazccr'\ For the prevalence of 
perjury in the courts of justice the Governor- 
General in Council thought it proper that this 
discretion should be used to check, and deter 
from, the commission of a crime so dangerous 
and prejudicial to society and passed Regu- 
lation XYll of 1797. Section III of this regu- 
lation authorized the Courts of Circuit to 
order that the words ^Uiciogh g'o” (Perjuror) 
or such other words should be marked on the 
forehead of the iirisoner, convicted of wilful 
and corruiit perjury, by the process commonly 
called ^^godnaP, This Regulation was res- 
cinded by Reg. II of 1S07 which retained this 
form of punishment but stricter rules were 
passed But this kind of punishment was 
declared unlawful by Act II of iS^q §2, which 
enacted that after the passing of that Act it 
should not be lawful for any court or Magis- 
trate within the territories under the Govern- 
ment of the East India Company, to order that 
any brand or indelible mark of any kind be 
made, or renewed on any part of the person of 
any convicted offender or to sentence any 
offender to be publicly exposed by Tusheer, 
or any other degrading exposure. This Act 
repealed all Regulations in force in Bombay, 

Madras and Calcutta, which directed that con- 
victed perjurers should be branded on their 
foreheadvS or in other words authorized 
PUashecr,-^* 

(d) Use of Corah prohibited. The use of Corah, 
as ail instrument of punishment in the execu- 
tion of sentences of any criminal courts -wm 
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prohibited nnd \tsc of mllan substituted by sec- 
tion 4 of Reg. XII of 1825. 

(e) Flogging of Females. vSection 3 of Reg. XII 
of 1825 exempted females from flogging. 

(/) That Regulation (XII of 1825 §7) ^^so restricted * 
the number of cases in which reference to 
Nizamut Adawlut was necessary. 

Thus wc see that the regulations modified the Maho- 
inedan criminal law till the passing of the Indian Penal 
Code which, subject to the provisions of §5 of that Code, 
superseded all other vS5\stcms ,<)f criminal law. Xow let us 
see how much of Hindu and Mahomedan Substantive Civil 
Law has been affected by codification First wc shall deal 
with contract. 

The Statute 21 Geo. Ill c 70, §17 which gave to !Maho- 
medans and Hindus the right to have matters of contract and 
dealing between party and party, inheritance, and succes- 
sion, determined by their laws and usages, was an Act appli- 
cable to the Supreme Court at Calcutta But this right has 
been taken away by the Indian Contract Act (IX of 18721 and 
at the present time the Indian Contract Act governs the 
cases between Mahomedans or Hindus brought before the 
High Court in the exercise of its original civil jurisdic- 
tion fi). There was no legislative provision like that of 
§17 of 21 Geo. III. c. 70 in force in the rest of the 
province (2) and the Indian Contract Act contains the rules 
applicable to the provincial courts Bengal Regulation III 
1793 §21 directed the judges of the Zilla and City Courts 
in cases where no specific rule existed, to act according to 
justice, equity and good conscience. This rule still retains 
its place in the Bengal Civil Courts Act (XII of 1887 
§37l (3). 

vSo far as the High Courts in Bombay and Madras arc 
concerned, the Statute of 1797 ^37 Geo III c 142 §13) con- 
tained a provision similar to that of 21 Geo. Ill c.70 §17 
for applying Hindu law to Hindus and Mahomedan law 
to Mahomedans. The Recorders* courts in Madras and 
Bombay to which the Statute of 1797 applied r^^ere super- 
seded by a Supreme Court in IMadras in 1799 and in Bombay 
in 1823. The Charter of the Supreme Court at Madras (§22) 
and that of the Supreme Coxirt at Bombay (§tS) contained 


(1) Madhuh v. Rajeoomar (1874) 14 B. L R 76, 83, 8|, cf 
Madhwva v. Venkataramanjulu (1903) 26 M. 6 (fj, 670, 

(2) Nohtn V. RamesJi (1887) 14C 781 

(3) See Supra Lee II "Contract”. 
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similar provisions for the application of Hindu and IMalioinc- I,kc VIII. 
dan Law. The law or equity adniinistered by the Supreme 
Courts in Aladras and Bombay consisted in the application of 
Hindu law to Hindus and l\rahomedan law to Maliomedans. 

The Indian Contract Act superseded in those Presidencies 
also all other laws of contract subject to §i of the Contract 
Act. So far as Voffusil cases are concerned, Hindu or 
IMahomcdan law, as such, is not strictly applicable to cases 
arisinp: from contracts. vSuch cases must be governed by 
the rule of ^'cfiuity and good conscience'' based upon the 
customary law of the land, whi^h in the absence of proof of 
any special usage or custom will be presumed to be in accor- 
ance with the texts of Hindu or Mahomedan law as the case 
may be (i). 

We must remember that the Indian Contract Act is not 
exhaustive and in cases not provided for in that Act or other Indian Contract 
legislative enactments relating to particular contracts, the ^ ' 

High Courts in the exercise of their original jurisdiction, arc 
still to apply the Pliiidu law of contract to Hindus and the 
Mahomedan law of contract to Maliomedans. This is be- 
cause of the provisions of the Charters of those courts, in 
which the direction in this respect of the Statutes of 1781 
and I7Q7 have been continued. Thus we hud that the rule 
of the Hindu law of contract known as l^amduj^iil (2), 
according to which interest exceeding the amount of prin- 
cipal cannot be recovered at any time is still in force in the 
Presidency Towns (3) of Calcutta, Madras and Bombay (^:|) 

This rules does not apply to suits brought in the MofTiisil 
courts in Bengal (5). 

Bombay High Court has held that neither the Interest 
Act nor the Indian Contract Act affects the rule of Hindu 
law that in the case of a debt wrongfully withheld after 
demand of payment has been made, interest becomes pay- 
able from the date of demand by way of damages, that that 
law was in force when the Interest Act was passed and 
under the proviso to that Act it has continued to be in force. 

The Indian Contract Act has not interfered witli that law (6) 

(1) Ismai Kani v. Nauir Ah 37M 211. 214. 

(2) Mann Vlir. 151 C()lc 1 )r(>()kc\s Pi}*cst of Hmdu Laiv Bk. I 
C. 2. vStokes’ JUndii Lain pp. no — T13. 

13) Sfohin V Romesh (1887) 14 C. 781, 789 VniacJiaran v, 

Srecboiinath i C. W. N (short notes) CIvXXVIII. Ananji r. 

Raglmbai {1871) 6 1 \L IT. C. R. 400. (Biose cm Mortgage 3rd Btl. 

PP- son. 

(p (lOpal V (kmgaram (1895) 20 B 721, 725* 

(3) I^een Doyal v-^KvIash (1875) i C. 92. 

(o) Saundanappa v, Shivbasiva (1907) 31 B 311 v8. C 9 Bom 
B. R. 139.^ Compare Thakur Pdnchh r, Thakn} Jlatiha} (i()t)|) 31 
I. A, 116, • 
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vSubstautive portion of Hindu and j\ralioincdan law of 
inheritance and vSUCceSvSion has been left practically un- 
touched by the xA.URlo-Indian I^egislators. I say practicality 
because the BntivSh Indian Administrators did alter the rules 
of those systems when thej" thought that it was just and 
cciuitalde to make any change e.g. The Caste DhsahiUtics 
Removal Act (XXI of 1850) Throughout the whole legal 
history of British India one important principle has always 
been recognised by the legislators and that principle is to 
combine the utmost possible respect for Native opinions and 
institutions, with a gradual^ improvement of those institu- 
tions and their adaptation to changing circumstances (i). 

Section 9 of Bengal Regulation VII of 1832 declared 
^^when one party shall be of the Hindu and the other 
of the Mahoniedan persuasion, or where one or other 
of the parties to the suit shall not be either of the Maho- 
medan or Hindu persuasions, the laws of those religions 
shall not be permitted to operate to deprive such party or 
parties of any property to which, but for the operation of 
such laws, they would have been entitled ” The principle 
of this section was extended throughout the territories sub- 
ject to the Bast India Company by Act XXI of 1850 {Caste 
Disabilities Removal Act) By declaring that the Hindu 
or IMahomedan law shall not be permitted to deprive any 
party not belonging to either of those persuasions of a right 
to property or that any law or usage which inflicts forfeiture 
of rights or property by reason of any person renouncing 
his or her religion, shall not be enforced, the legislature 
virtually set aside the provisions of the Hindu law which 
penalises renunciation of religion or exclusion from caste (2) 
Provisions of section 2 of the Indian Succession Act 
show that the Act is of universal application in this country 
unless a person claiming to be excepted can shou^ that he is 
specifically excepted from the operation of its provisions. 
The words “applicable to all cases “in §2 operate as a repeal 
of the previously existing law and that subject to the excep- 
tion in the section the Courts must look to this Act and this 
alone for the law of British India applicable to all cases of 
testamentary and intestate succession. The burden there- 
fore is upon the plaintiff to prove the exception within which 
his case falls. A Hindu who has embraced Christianity and 


(1) Per Sir James Stephen, Ah •it) acts of P)oceedings arst 
January 1870. 

(2) Khunnl Lai v, Knmm CxObt)id (rgii) n C. D J 

382 (P. C.) ' ^ ' 



continues to be a Christian up to the time of liis death is not Ckc. VIII 
a Hindu within the meaning of §331 of the Indian Succes- 
sion Act. It is not suOficient to brin^ a man within the 
definition of Hindu to prove his Flindu Inrth and orioin 
It is also essential that he should be a Hindu at the tune 
when the (tuestioii in issue arises e i;. il there is a dispute as 
to the succcvssion to the estate of the deceUvSed ])erson, it 
must be iiroved that he was a Hnniu at the tune of his 
death. No doubt under the law as it stood before the 
Indian vSuccession Act, a Hindu after his conversion 
to Christianity mi>>ht by hS^ conduct show by what 
law he intended to be governed in matters succes- 
sion and inheiitance, because as observed by their Cordships 
of the Judicial Committee (i) 'Tfpon the conver&ion ot a 
Hindu to Christianity the Hindu law ceases to have any 
continuing obligatory force upon the convert, lie might re- 
nounce the old law by which he was bound as he had re- 
nounced his old religion or if he thought fit, he might abide 
by the old law^ notwithstanding he had renounced the old 
religion ” In view, howxwer of the provisions of §§2 and 
331 of the Indian vSuccession Act, this ])osition can no lt)nger 
be maintained Thus the law at the jiresent time is that 
when a Hindu embraces Christianity and continues to be a 
Christian up to the tune of his death, all (luestions of succes- 
sion to his estate upon intCvStacy must be dctei mined by the 
Indian vSuccession Act (2). 

Section 82 of the Indian Succession Act applies to Indian Succesv^ion 
Hindu Wills and has the effect of partially abrogating the 
rule of Hindu law that a gift by the husband of immoveable 
property to the wile wnthout express words creating an 
absolute estate, conveys only a limited interest The rule 
of Hindu law refetred to above is based upon a text attribut- 
ed to Naiada cited in the Dayabhaga , Ch IV, Sec. I, 23 and 
is limited to the case of gift of immoveable property to the 
wife Tims here we find another instance wdierc codi- 
fication has affected a rule of Hindu Caw (3). 

The whole law- of wills among Hindus is of recent origin 
being mainly a development by judicial decisions of the 
Hindu haw of Gifts. The reason for such development w^as 
the nccCvSvSity felt for making this part of the personal law^ of 


(1) Jbraha^ii v, Alnaiiani (1863) g M T. A 195. 

(2) Ncpenhala v, Sitikanta (lyio) 15 C. W N. 13S, 160, 161. 

(3) Bhaba Ta}inT v. Peajy {iP>qy) 2| C, 646, 630. About 

daughter’s estate see Radha Piosad v, Ranintoni (iguS) 35 T. A. 
iiH, 129 » 
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Hindus suitable to the modern exigencies ol their society. 
In these judicial decisions the judges decided or attempted 
to decide the cases according to the principles »of Hindu 
Law. I say altcmpted to decide because in some of these 
cases the rules of Hindu Law for some reason or other were 
not followed Thus a few years ago the question ^‘whether 
the birth of a son revokes a Hindu wiir^ came up before the 
]\Iadras High Court. The case originally came up before a 
Bench composed of Mr Justice vSubrahmania Aiyar and 
Mr Justice Moore, and Mr. Justice Aiyar, differing Loan 
Mr Justice Mooie, held (i^ that the birth of a son to a 
Hindu after the making of a will disposing of all his self- 
ac(iuired properties, had the effect of revoking the will if its 
effect is to leave the son unprovided for thereby, provided 
the omission to provide for the son is not intentional. ^Tt is 
sufficient to point out^’ says Aiyar J. ‘Lhat in laying down 
that a widow prim a facie takes only a limited interest under 
a grant or devise by her husband (2) the courts were alto- 
gether influenced by the fact that the general feeling of the 
community is against women being given absolute powers 
of alienation and thus being enabled to divert the devolution 
of the property from the familv. Bearing, therefore, in 
mind the extreme importance attached to the existence of 
male issue by every Hindu on religious and other grounds 
and the unlikelihood as a rule of a Hindu father contemplat- 
ing the total disinheritance of his son even with reference 
to his self-acquired property, it would seem to be quite a 
reasonable doctrine to lay down that in the circumstances like 
those of the present case the will is revoked in point of law 
by the birth of male issue to the testator subsequent to the 
making of the will. No Indian authority directly support- 
ing such a view was, however, cited ; nor am I aware of 
any ; but this lack of precedent is not surprising since the 
Hindu law of wills is of very recent growth 

But on appeal (Sir Charles White C.J., Benson and 
]\Iiller JJ.) this decision was upset on the ground that §57 
of the Succession Act is exhaustive, and read with §3 of the 
Hindu Wills Act, it means that Hindu Wills should not 
be revoked except in the manner mentioned in §57 of the 
Succession Act subject to the proviso contained in §3 of the 
Hindu Wills Act (3). Thus we find that an implied provi- 


(1) Subba Reddi v, Doraisami (1906) i6d\r h. J 491. 

(2) Compare. Bhaha Tarini v. Peary (1897) 24. C. 650, 651. 

(3) Subha Reddi v* Dorahami (1907) 17 H. L J. ^^7* 



sion of Hindu J/d'w lias been done awa.y with by the Indian Hkc. 
Succession Act. 

Maiiiagc, This branch of Hindu and Mahomedan 
haw has not been touched by the liritish Indian adniinistra- Carriage, 
tors, except in such parts ol it, where it was incumbent on 
them on moral and e(iuital)le grounds to alter it The 
following is the list of enactments relating to this liranch of 
Hindu and ]\lahome<lan Law viz: — 

(a) Abolition of Sati (Reg. XVH of 1820) 

(b) Ilindii \Vido 70 s' Ronaniage Act (XV of 1856) 

(r) Native Conveits Mintage Diss'olution Act (XXI 

of 1866). 

(d) Civil ,]faniagc Act (III of 1872) 

(e) The Indian Ciiminal luiio Amendment Act (X of 

iSqi). 

(/) Matuage Act of ceitain Malabar Hindus (T^Iad. 

Act IV of i8q6) 

(g) Anand ]\!aniagc Act (Act VH of tqoqL 

The preamble of the dust two enactments clearly sliow^s 
that those enactments w>X‘re made not merely because the 
British Indian administrators thought it just and equitable 
to make the chapge, but because they w’anted to make the 
rules of Hindu Law^ on this branch, consistent wdth the true 
interpretation of the precepts of Hindu religion ‘‘The 
practice of Suttee’* runs the preamble of Keg* XVll of 
182Q “is revolting to the feeling of human nature ; it is no 
wdiere enjoined by the religion of the Hindus as an impera- 
tive duty, on the .contrary, a life of purity and retirement 
on the part of the wddow is more especially and preferably 
inculcated, and by a vast majority of that people throughout 
India the practice is not kept up nor observed ; in some ex- 
tensive districts it does not exist ; in those in which it has 
been most frequent, it is notorious that, in many instances, 
acts of atrocity have been perpetrated, which have been 
shocking to the Hindus themselves, and in their eyes unlaw^- 

ful and wdeked Actuated by these considerations 

the Governor-General in Council, without intending to de- 
part from one of the first and most important principles of 
the system of British Government in India, that all classes 
of the people be sgcure in the observance of their religious 
usages, so long that system can be adhered to wdthout 
violation of the paramount dictates of justice and humanity, 
has deemed it rigl^t to establish the follownng rules”. Then 
follow live section**^ of the Regulation. 

Thi‘ preamble of Act XV of 1856 says, amongst other 



290 


I.KC. VIII 


Giiardiims and 
Wards. 


The Indian 
IMajority Act 


things 'hiiaiiy Hindus believe that this iiupuled legal in- 
capacity (to contract a second valid marriage), although it 
is in accordance with established custom, is not in accord- 
ance with a true interpretation of the precepts of their reli- 
gion, and desire that the civil law administered by the courts 
of justice shall no longer prevent those Hindus who may 
be so minded from adopting a different custom, in accord- 
ance with the dictates of their own conscience ; and where- 
as it is just to relieve all such Hindus from this legal incapa- 
city of which thej" complain, and the removal of all legal 
obstacles to the marriage of Hindu widow.s will tend to the 
promotion of good morals and to the public welfare ; it is 
enacted as follows.” 

Thus we see that some of the rules of Hindu marriage 
law have been affected by legislation. But both the Legis- 
latures and the Judges are unwilling to touch the marriage 
laws of Hindus, Mahoniedans and the Buddhists (i). 

Act VIII of i8qo (Guardians and Wards Act) is a com- 
plete code defining the rights and remedies of wards and 
guardians. The intention of the Legislature is, as held by 
iAllahabad High Court, that all questions touching the rela- 
tions of guardians and wards should be disposed of by pro- 
ceedings under the provisions of this Act (2). 

The Indian Majority Act (3) has affected the rules of 
Hindu law on the subject according to which, youths be- 
longing to any of the three superior classes, ceased to be 
minors upon their ending their ^'studentship” and return- 
ing home from their preceptors. vSudra youths attained 
their majority upon completing sixteenth year (4) . 

Under the Mahomedan law all persons^, whether male 
or female, are considered minors, until after the expiration 
of the sixteenth year, unless s^niiptoms of puberty appear at 
an earlier period (5). 

The Indian Majority Act (IX of 1875) was passed for 
the purpose of prolonging the period of nonage and attain- 
ing more uniformity and certainty i*especting the age of 
majority in the case of persons domiciled in British India 

Under §3 of Act XV of 1S56 (Hindu Widows Re- 
marriage Act ) the court has a discretion to remove a Hindu 

(1) Mi Me V. Mi Shtve (1912) 16 C. W. K 529. 

{2) Sham Lai V. Blndo (1904) 26 A. 59^, 597 Mahadeo v. Blnde^ 
^hri (1908) 30 A. 137. 

(3) Act IX of 1875 

(4) Mam, Ch. VIII 27. Strange on Hind,^ Late. Vol. I p. 72. 

{5) Macnaghten^‘i P)incipJes of Mahomedan JAra’ Ch VIII. 
4th Ed. p. 62. ^ 
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mother iroiu the office of guardian oi the children by her I.irc, \lii 
fins! marriage when she has remarried. But the exercise 
of such discretion must be regarded fiom the point of view 
ot the welfare of the infants (i). 

II. Adjective haw. In British India the procedural 
portion of law is entirely statutory. Act V of igoS (Civil ^I-’^djcctive Law . 
Procedure Code) consolidate.s and amends the laws relating 
to the procedure ol the courts of civil judicature. Its pro- ^ 

visions generally extend to the whole ot British India except 
the vScheduled Districts (4). 

vSection 45 of the Indian Divorce Act enacts ^‘subject 
to the provisions heiein coiJtained, all proceedings under i'>i\(>ice. 
this Act between party and party shall be regulated by the 
Code of Civil Procedure.’^ But the Civil Procedure Code 
cannot be ^hipplied wholesale to the court when exercising 
<livorce jurisdiction” (3) There is much in the Code of 
Civil Procedure which deals wdtli substantive law?" and not 
procedure and those p(Utioiis of the Civil Procedure Code 
(eg. Order XXXVIII n 5, 0) ha\e no application in 
divorce proceedings (4). 

With the Hindu 01 Mahoinedan administration proce- 
dure the courts of British India have nothing directly to do vSucccssion and 
Administration ])roccduie is now governed by“ the Probate 
and Administration Act of itSSi, but it w'as not till i8Sa 
that the operation of that Act became tcnitorially almost 
co-exteaisivc with British India ^hSectionally” .says Sir 
Roland Wilson {5) ‘it applies to all Muhamniadans, as wx‘ll 
as to all Hindus, BuddhivSts and other persons exempted 
from the Indian vSuccession Act ; but while it reproduces 
most of the provisions of that Act wiiich relate to the grant- 
ing of probate and letters of administration and to the powers 
and duties of executors and administrators, it contains 
nothing corresponding to the important §§187 and 190, 
wiiich enact that no right as executor or legatee can be 
established in any court of justice without probate of the 
will under wiiich the right is claimed, and that no right 
to any part of the property of a person wiio has died intes- 
tate can be established without letters of administration.” 

The constitution, jurisdiction and procedure of criminal 
courts in British India are regulated b^” the Code of Criminal Ciiminal 
Procedure {V of 1898). iiie process of superseding native Piocedurc. 

(1) V. Jhalo (jqii) 15 C, W. N. 579. 

(2) Act V of 1908 §x (3), 

P/n 7 ///>s* V Phillit^s (rgxc) 37 C. 6x3, 6x6 

to Ibid ^ 

(sl /P*.4cs7 of Mahooti'dan Iauo 3id K<1 p 
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by Iiuroi)can law, so fai' as the adininislratioii of criminal 
justice IS concerned, was partially done by the Criminal 
Procedure Code of 1861 and was completed by the passing of 
the Evidence Act of 1872. 

The English rules of evidence were always follow’cd 
m the courts established by the Poyal Charier in the Presi- 
dency 'fowns wliile in the moffusil, as noticed before, the 
aMahomedan law of evidence was not the law' ; those courts 
were not bound to follow the rules of English law* of evi- 
dence, but there w'as nothing to prevent them from 
doing so. But at the present the Indian Evidence 
Act contains most of the rules of evidence and super- 
sedes all other rules of evidence wdiether Hindu or 
Mahomcdaii. It is based on the English law of evi- 
dence modified to suit the iieople of this country. With 
a few exceptions this Act w'as intended to, and did, in 
fact, consolidate the English law" of evidence (i). Before 
the passing of the Evidence Act (I of 1872) some Judges 
admitted all kinds of evidence, others tried to regulate their 
proceedings by so much of the English law* as they had been 
able to pick up by a study of some of the many voluminous 
treatises published on the subject The result w'as a general 
diversity of practice, and the W'ant of some fixed principles 
which should guide all the courts had long been felt (2). 
Referring to this state of things the then Eieutenant-Gover- 
nor of Bengal remarked there was clearly a necessity 
to provide against the base, bastard caricature of English law' 
wdiich the lawyers were inclined to impose on the courts in 
this country’’ (3). 

The question wdiether a person is to be presumed to be 
dead, is one of evidence, and not a part of the substantive law' 
of inlierilance (4) Before the jiassing of the Indian Evi- 
dence i\ct of 1872 the rule of English law', that a period 
of seven years absence w'ithout tidings is sufficient to raise 
a presumption of death, w'as not applicable in the case of a 
Hindu The rule of Hindu Eaw, reciuiring the lapse of 
12 years before an absent person of wdiom nothing had been 
heard could be iiresnmed to be dead, w'as applicable to such 
a case (5'' Amongst the Mahomedans different periods 
W'cre prescribed by different schools, after wdiich death might 

(1) (Jujju LaJ V. Fateh Lall (1880) 6 C 171, 18S Suiifh v 

Ludha (1893) 17 B 139, 141. ^ 

(2) Abstracts of the pjocccdhigs (1871) p pg. 

(3) Ibid, p 476 

(4) Dhondo v (hmesh (1886) n B 4^3, 48^ 

(s) Janmajoy v. Keshtib (1S68) 3 B. h R' A. C J (Airudcu 
V. Matilal (1870) 6 B, R. R, Ap. 16 
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be presumed (i) Now the rules coiilaiued in §§io7--^i09 
of the Indian Kvidcncc Act have done away with the rules 
of Hindu and IMalioniedau law, and govern both Hindus (2) 
and Mahomedans (3). 

Under Hindu Law suits for the recoverv of debt or other 
personal matters had to be brou^^ht within to years (^) 
Thus where the defendant’s father executed a writiiys* for 
fifty rupees payable in a month, in 1798 and lived till 1802 
without any demand having been made upon him for pay- 
ment and after the death of the delendant’s father in 1802 
the defendant was sued for the recovery of the amount, it 
was decided that the suit was ifiaintainable as it was insti- 
tuted within TO years of the date of the contract (s) The 
period of 10 years was the “vshortest limit of action known 
to Hindu Law” (6) one sees his land in the possession 

of another and say nothing it is lost after twenty years ; 
moveables after ten years” (7) 

The old theory of Mahomedan law was that a person’s 
right would not be lost because of lapse of time and that 
it was mettmbtaU on the Odd'i to hear his claim (8). Lin'’ 
of Limitation is imknow'n to the Arahomedan law either as 
regards debts or dow'er or any other claim but rule 15 of 
the Idan of Watren Hastings recited ”bv the Alahomedan 
law, all claims which have lain dormant lor twelve years, 
whether lor land or money, are invalid : this also is the law 
of the Hindus, and the legal jiractice of the country” and 
prescribed 12 years as the period of limitation This provi- 
sion was followed in and re-enacted by § ig of the Judicial 
Regulation passed on the iith April 1780, by §20 of the 
Judicial Regulation passed on the 5th July 1781 ; also by 

(1) According to old Uanafi doclune, ninety _\ein*s .should ha\e 
elapsed from the date of the birth of the missing person befoie his 
death could be ])resumed. Accouhiig to Maliki piinciple, if a person 
he unheard of for four \ears, Ins death will he presumed Among 
the Shiahs the peiiod is 10 \eais and among the Shafees, se\en. 
Heda\a. Book XIIL 

(2) Vhondo V, (kviesh (iSSo) n B ) ^3. JhUayya v Khshiaf^pa 
(i(SS8) n IM. I }S DJiaiup a (k)vuid (18S0) 8 V (n 1 

(3) Moolla Cassini v Moolla Abdul (ic)t>A m C W X 33 , 15 
H. h J. 317 

(4) Colehiooke’s niycsi of Hindu baTc. foL I 185. vStiange’s 
Hindu Lam, Vol. 1 . p 308. 

(5) Sainy Kesoye'e v Hoolv Cioniini (1807) Strange's Hindu 
Lam, Vol II. p. 477 

{{>) Jagannath’s Hlyesi Bk, 1 . 113. vStrange’s Hindu (urm Vol. TT 
p. 477. vSee also WVst atul Bidder's Hindu Httc (31 d Kd ) Bk. II. 

D. 2. p, 6()2 note {b) 

(7) Yainaviflkya 11 . 23, 2p Macnaghten's Hindu lAim 201. 
Accoiding to Vacnaghten {\vcnt\ vears adverse possession deprived 
the owner only of the fn-odts of the properU. Lalubhai v, Bai Ann If 
(1877) 2 B 2yg. 307, 309 v8ee also Tayofc Lvitii}cs for 1882. 21—28 

(8) 8<^e Air. Justice Rahim's Tayoic Laiincs for 1007. p 37.1 
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§14 of Regulation III of 1793 ; §8 Reg VIT of 1705 and 
§18 Reg ir of 1803 But it was subsequently found that 
the observation about the rules of Hindu and Mahomedan 
Raw in Rule 15 of the Plan of Warren Hastings was not 
correct and the period of limitation fixed by that Rule and 
followed in subsequent Regulations was not in accordance 
with the rules of Hindu and IMahoinedan I^iw, though it 
was consistent with the ^^legal practice of the country/’ 
In the preamble of Regulation II of 1S05 vStated that 

the Rule 15 of the Plan of Warren Hastings was in force for 
above 30 years and that ''it was thought improxjer to 
abrogate it Thus we find that the Regulations and Acts 
passed by the British Indian Regislatures govern the Maho- 
medans though IMahoniedan law^ knows nothing about the 
law of limitation We also find that the different periods 
fixed by the different British Indian enactments are not the 
same as those jn escribed by Hindu Law. 

“The history of revenue administration” saj^s the Rev. 
Hr. Finninger (i) “is the backbone of the histoiy of Bengal 
under English rule. . .Neither Plassey nor Buxar was 
fought to win territorial sovereignty for the East India Com- 
pany or the British Crown. The growth of a tural adminis- 
tration is the secret of the expansion of English in- 
fluence in Bengal.” Revenue administration is intimately 
connected with administration of justice (2) and a rural ad- 
ministration includes administration both of justice and 
of revenue. The doctrine of justice, equity and good 
conscience, as we have noticed before moulded and shaped 
the course of administration of justice and revenue business, 
and it is still exercising a great influence on both kinds of 
administration. It is an interesting and instructive stud.v 
to trace the influence of this doctrine on the general history 
of Bengal at the end of the iSth century. This study really 
forms a x)art of phj^siology of history of Bengal and can be 
made only from the old regulations, consultations and pro- 
ceedings of the Committee of Circuit, Reports from the 
District officers and the proceedings of the Governor-General 
and his Council. In Lecture III I have dealt with this 
matter and I vShall now pass on and show how the doctrine of 
equity, justice and good conscience shape the course of ad- 

(1) ^^The Old JDistfict Recotds of Bengal/^ A paper read before 
the Indian ‘lection of the Royal Society of Art^^ on January iS, 
1913. 

(2) Letter fiom the Piesidenf and Cq^iULil to iJic Coin I of 
Direiton, dated 3rd Xovetnber 1772. v8ee Tlajiiiglon’*^ Inalvsls, 
Vol. II p* 10. 
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iniiiistratiun of the counliy. True, the Coiupau}’ did not like 
to make any change, if possible, in the laws of the country 
and every aamimioce and every lalook was left to its own 
particular customs. But these were not inviolably adher- 
ed to, the iKnxdty of the husineSvS to thOvSe who were appoint- 
ed to superintend it, the accidental exigencies of each dis- 
trict, and "‘not uuf}equcntly Ihc ju.sl disccnnncul of (he 
Collector, occa.sioucd many changes'* (i) 

Now, what was this ‘'just discernment” of the 
Collectors? It was nothing ]>ut their own vie^vs regarding 
any point of law, w'hich \vere naturally based on the rules 
of English law. The British Collectors of revenue, guided 
by the doctrine of jmstice, equity and good conscience, 
umvittingly introduced the rules of English law and shaped 
the course of administration of the country. The result was 
that the exactions of the zaminders and great farmers of 
revenue were stopped to a certain extent. "The security of 
private property is the greatest encouragement to industry, 
on which the wealth of every state depends. The limitation 
of the powers annexed to magistracy, the suppression of 
every usurpation of them by private authority, and the faci- 
litating of the acccvss to justice wove the only means by wdiich 
such a security could be o])tained ; but this was imi)ossible 
under the circumstances which had hitherto prevailed 
While the Ni::amul and the Dexeanny were in different 
hands, and all the rights of the forniei were admitted ; the 
Courts of Justice, which were the sole province of the Nazim, 
though constituted for the general relief of subjects, could 
receive no reformation . ' ’ But as W'c have noticed before that 
this state of things liegan to change w'hcn the actual adminis- 
tration of the country was taken up by the Company. 

According to Hindu Eaw' the sovereign is not the pro- 
prietor of the vSoil. He is entitled to a share of the produce 
of the land in the occu])ation of his subjects, because a share 
is payable to him as the price for the protection afforded to 
life, liberty and property (a). When the jMahomedans came 
to India they w^anted to do awvay with the rules of Hindu 
haws but howxwcr much they hated any rules or principles 
except thOvSe laid dowm in the Kox'an, they wxre compelled in 
India to accept, in many cases, the ancient Hindu principles. 

(r) Hemarlu of the President and Council io the Couit of 
Diteciors* Dated 3rd November 177a 

(2) Narada Smritk Clh XVIII. Ver. 4S. Sacred Books of the 
East Voh XXXIII p. 221. Mann .Ch. VII Ver. 130 Ch. X Vei 
1^0 ; Ch. }C, Ver. it8 Apastamha. Ch. Tb m, 2d. q, 
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I say the IMaJionicdan Rnipcrors were compelled to accept 
the ])rinciples of Hindu law on this subject because their 
doctrines of fiscal vsystem were not fully developed. Accord- 
ing to iMahoniedan jurisprudence the IMahomedan conquer- 
or ivS the proprietor of the land and according to Abu Yusoof 
Khiiaj should be levied as a punishment, the land being 
considered forfeited for infidelilNV In India Khi}a^ was soon 
commuted into money rent. The result of this change was 
that the king was entitled only to rent and when rent was 
once fixed there was no doctrine of increase from the un- 
earned increment, and the J^ing’s right was fixed for ever 
The customary rent which had prevailed at the time of the 
Hindu kings was superseded and a new custom in increased 
proportion was established (i). The important enactments 
in this branch of law are (i) the [.and Revenue 

Sales Act {XI of 1859) as supplemented by Ben. Act III 
of 1862 ; Ben. Act VII of 186S ; Ben Act I of 1805 and 
amended bv Act XIV of 1870 ; Ben. Act III of 1881, and 
XII of 1801; (nd Public Demands Recovery Act (Bong, 
Act VII of 1S80). 

‘'The general policy of the Revenue vSale Taws** says 
vSir James Colvile ( 2) **that have been passed since the Perpe- 
tual Settlement, has been to protect the public revenue by 
placing the purchaser of an estate sold for arrears of revenue 
in the position of the person who, at the time of the Decen- 
nial settlement, engaged to pay the revenue then fixed 
They, therefore, gave or sought to give to the purchaser 
the power of abrogating all engagements made by the de- 
» faulting Zemindar or his predecessors since the settlement, 
whereby the Zemindary rents and profits, which were the 
security to Government for the due payment of its revenue, 
were diminished. The Indian Tegislature, however, has 
not uniformly tried to effect this general object by precisely 
the same means The various Regulations and Acts which 
it has from time to time passed for the purpose differ in 
the language of their provisions, and in the stringency of the 
powers conferred by them ** “Act XI of 1859 was an 
amending x\ct It was passed, as appears from the title and 
preamble, in order to improve the law relating to sales of 
lands for arrears of revenue. The machinery and procedure 


(1) For origin of rent m India see Thakurance v, Bisheshuj 
(1865) B. L R Sup Vol. 202 , 3 W. R (Act X) 29/otherwise known 
as the Great rent case in which it was held that there ivas nothing 
like competition rent in India Theories of Ah 11 and Halthtis were 
also discussed 

(2) Khafah Assanoojlah v. Oblioy (1870) 13 M. T. A.^siy, 323 
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adopted ill the Act for the most part weie old, but provi- 
sions were introduced in order to ,£>ive greater protection 
to persons interested in land subject to Government reve- 
nue against the loss ol their property through their agents’ 
fraud or their own iiiadveitence” (i) This Act is to a great 
extent a remedial x\ct passed for the benefit of the subject, 
and in order to relax the stringency of the former vstatutes, 
whereby the Crown was cnpiowered to sell estates for 
non-payment of revenue (’). 

It has at no time been attempted by the Legislature 
to place demands in recspect of cess on the same footing as 
revenue demands to which A^t XI ot 1859 applies. They 
liave been always kept carefully separate in legislation, 
although the absolute powers ol the Collector under §6 have 
been, habitually under administrative orders from the Board 
of Revenue, used to enforce payment of cess demands 
amongst others (3). 

The clauses of Act XI of 1850 in so far as they relate 
to sales or to their challenge at the instance of the jiroprietor, 
as well as the ])rovisions of §3 of Bengal Act VII of 1S68 
are framed upon the exprcvSS footing that they are to be 
a])plicable to the sale of estates which are in arrears of dut\'. 
The enactments ol 1850 and 1868 are obviously intended to 
apply to cases in which if the irregularity or illegality of the 
sale proceedings alleged by the olijector be negatived, the 
sale will remain valid {4). 

The following Regulations deal with the (piestion of 
asseSvSmcnt of land Revenue: — Beng. Reg. A^III of 1793 
S§34— 4B 43 ; Beng Reg. II of 1810 §83, 5~“^3 ; Beng 
Reg. TX of iSzs and Act IX of 1847.; Act XXXI of 1858* 

§81, 2. 

Act XXIII of 1850 (883 — 7) deals with the procedure 
for recovery of land revenue in Calcutta. 

Bombay Act V of 1879 deals with the subject of asvsess- 
nieiit and collection of land revenue generally in Bombay 
Presidency. x\ct XI of 1852 §2 provides for the appoint- 
ment of Commissioners to enquii'e into the claims to hold 
land free from payment of revenue. 

Assessment and collection of land revenue in Bombay 
city arc governed by Bombay Act IT of 1876 and Bombay 
Act I of IQIO. 

(r) Rajah Xk>h!nd v, Ramjanam (1B93) T. A. 165, 172. 

(2) Buntvatee v. Mohaheer (1873) i T. A. 89, 103. 

(3) Gujfaf V , Sc 2 rctary of State (1S89) ^7 C. 414, 431 

(4) Balkishcn v, Shnpson {1S9S) 25 I. A. 151, 138. 
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In lyower Bunua, Act II of 187b and Bur Act 
IV of i8g8 govern the subject of assessment and 
collection of land t'cvenue. Reg. IX of 1S74 (§§^0, ii, 
13, 14) deals with the assessment of measured land in the 
plains, tax on toiingyas' &c. 

In Upper Burma, Reg III of iSScj and Burma Act I of 
1910 contain the law'' on this subject. 

In the Central Provinces, x\ct XVIII of 18S1 contains 
the law on this subject 

In Coorg Reg I of 1899 governs such oases. 

In Ajmere the law is coiRained in Reg. II of 1877. 

Assessment of land revenue governed by Mad. Reg. II 
of 1803 §§ 16 — 18, 38 — 40 ; Mad. Act II of 1864 ; Mad. 
Act I of 1876. On the subject of collection of land I'evenue, 
there are several enactments e.g Mad Reg. XXV of 1S02 
(Madras Pernianent Settlement Regulation), Mad, Regs. I 
and II of 1803 ; Mad. Act II of 1864 ; Mad. Act III of 1896 ; 
Mad. Act I of 1902 and Mad. Act I of 1909. 

In Madras city Act XII of 1851 and Mad. Act VI of 
1867 contain the law on this subject. 

Assessment and collection of land revenue in N.-W 
PVontier Province and the Punjab, are governed by Act 
XVII of 1887. 

U. P. Act III of 1901 and the Benares Permanent Settle- 
ment Regulations (Reg. I of 1795 and Reg XXVII of 
1795) contain the law on the subject in the United 
Provinces. 

To sum up : A Penal Code, a Contract Act, a Transfer 
pf Property Act, a Trust Act, a Negotiable Instruments Act, 
an Easements Act, a Factories Act, a Eunacy Act, a Com- 
panies Act, an Evidence Act, a Limitation Act, a Registra- 
tion Act and Civil and Criminal Procedure Codes, to say 
nothing of the provincial land revenue and tenancy Acts, 
cover a large field of substantive and adjective law, w^hich has 
already undergone codification In preparing these codes, 
Macaulay’s principle Uniformity wdien you can have it. 
diversity when you must have it, but in all cases certainty” 
has been steadily kept in view by the Anglo-Indian codifiers. 
No legislation can be perfect, and perfection of any sort can 
not be claimed for the Anglo-Indian Codes, but what can be 
claimed for them is that they have been a great boon to the 
Courts, that they have reduced the provisions pf the law on 
the subjects with which they deal into a comparatively 
narrow compass, and that they are for The most part free 
from ambiguity and are easily intelligible by the ordinary 
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lay mind. Now, the qucbtion arises whellicr oilier branches Lec. VIII 
of civil law in this country may not be systematized and 
codified or in other words whether further codification is 
feasible in British India and this will be the subject matter 
of our next Ivecturc. 
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Maine’s minute 
JX. lytli July 


FKAvSlBirjTY OF FURTHER CODIFTCATTON IN 
BRlTlv^H INDIA. 

Rise of new interests and new circmustances in the pro- 
gress of society bring.s in new questions of law, questions 
answers to which cannot be found in the existing Codes. 
vSuch questions must be decided one way or another, sooner 
or later cither by the Legislature of the country or by the 
judiciary. If the legislature does not legislate, the courts 
of justice will have to legislate, for legivSlation perpetually 
goes on through some organ or another wherever there is 
a civilized government, and it cannot be stopped. We have 
already noticed the evils of judge-made law. ^'But” says 
vSir Henry Maine (i) “legislation by Indian Judges has all 
the drawbacks of judicial legislation cksewhere, and a great 
many more. As in other countries, it is legislation by a 
legislature which, from the nature of the ca^se, is debarred 
from .steadily keeping in view the standard of general ex- 
pediency. As in other countries, it is haphazard, inordi- 
nately dilatory, and inordinately expensive, the cost of it 
falling almost exclusively on the litigants. But in India 
judicial legislation is, besides, in the long run, legislation 
by foreigners, who arc under the thraldom of precedents 
and analogies belonging to a foreign law, developed 
thousands of miles away, under a different climate and for 
a different civilization.’’ This minute was written by 
vSir Henry IMaiiie when he was consulted bv the India Office 
on the subject of Indian Codification. f>ir James vStephen 
was also consulted at the same time on the subject vSir James 
VStephen gave his opinion in his minute dated July 2, 1879, 
in wdiich he stated that the general plan of operation should 
be to pass into law’ a certain number of enactments, but 
that the proposal to arrange them scientifically should be 
laid aside. According to his view^ the Indian Code should 
consist of the following enactments * I. Substantive law’. 
(a) The Penal Code, (h) The law’' of Contract, cnlargered 
hy Chapters on Contracts relating to land, contracts relating 
to Shipping and Negotiable Instnnnents anck if required 
the Contracts of service, carriage and some other kinds of 
contract, (c) The Law’ of Torts or Actionable wrongs. 

fi) Minute of Sir Henry Maine. Dated 17th Jiilv 
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(d) The Indian Succession Act. If. Procedure, (c) The hue. IX 
Code of Civil Procedure, (f) The Code of Criminal Proce- 
dure. (g) The Evidence Act (h) The Limitation Act. 

(/} The vSpecitic Relief Act, 


He would not attempt to make these Acts or any of 
them into a vsin^:^le body of law to be called the Indian Civil 
Code. vSir Hetirv Maine coiicurred with vSir Janies vStephen 
in considering that a provisional convenience was the utmost 
that could be claimed for the method of ^bScicntific^' 
arrangement. There is but one way of forming* a civil 
code (either consistent with con^nion sense or that has been 
ever practised in any country) namely that of gradually 
building up the law, in iiroportion as the facts arise which 
it is to regulate (i). This is exactly what is happening in 
this country, and the work of codification has been going 
on for the last hundred years. Besides tlic codes mentioned 
by v^ir James vStephen we have now got the Transfer of Pro- 
perty i\ct, the Negotiable Instruments Act, the Easements 
Act, the Trust Act, the Eactories Act, the Lunacy Act, the 
Life Assurance Companies Act &c. &c. True, ]>erfection of 
any sort cannot be claimed for any one of these codes, but 
what can be claimed for them is that they have been a 
great boon to the Courts, tluit they have reduced the pro- 
visions of the law on the subjects with which they deal into 
a comparatively narrow' compass. Now' the question arises 
wdiether the W'ork of Codification can be extended still 
further and wdiether other branches of civil law may be 
codified. 

When w'e remember that Lord IMacaulay and his 
coadjutors, in their letter dated the 14th October 1S37 stated 
^hio part of the law' can be brought to perfection while the 
other parts remain crude,’* wdien w'c remember that it is the 
settled policy of Parliament and also of the Indian Oovern- 
ment, that a complete 5 >ubstantive Civil Code is to be given 
to India and wdien W'e see that there has been very little 
codification in this country during the last 30 years, 
we may naturally ask for the reason of such slow progress. 
"'To all appearance, the Indian Government has at last 
yielded to influences resembling those which in India 
pigeon-holed the Penal Code for more than twenty 
years’* (2) Now^ let ns enquire into the causes wdiich 
led to the suBpension of Codification in British India. 


Indian Civil Code. 


(t) Lord Mackenz^’s IVscoutse on the Stuity of the Tmw of 
Nature and Nations, 

(a) Stakes* Angto>*!ndian Codes Vol, I, p. 20. 
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lyKC. IX Sir C. P. Ilbcrt mentions three such causes (a) Apprehen- 

sion of overlegiblation. (b) Judges' and other officials' 
objection that the whole of their time is absorbed in criticis- 
ing new Bills and learning new Acts, (c) The objection of 
India being made the subject of legislative experiments of 
questionable utility and unquestionable costs (i). 

(tp Apprehension In the history of codification in this country there is one 
tfom P^oniincnt fact, and that is that whenever there was 

an attempt at codification there was the cry of over- 
legislation The cry in this specific form was raised 
when some of the most important Anglo-Indian Codes 
e g* the Penal Code, the Pn)cedure Codes, the Indian Suc- 
cession Act, the Hindu Wills x\ct, the Indian Divorce Act, 
the Indian Evidence Act and the Indian Contract Act were 
passed by the Indian Legislature But this objection took 
a different form when Bombay Reg. XIV of 1S27 consoli- 
dated the criminal law of Bombay and Lord Macaulay and 
his colleagues drafted their letter to I,ord Auckland in 
1837. Then the apprehension was that codification would 
offend the susceptibilities of the people for whOvSc benefit 
the Codes were passed Referring to this objection Lord 
Macaulay remarked ''The Government of that Presidency 
appears to have been fully sensible to the great advantage 
which must arise from placing the whole law in a written 
form before those who are to administer and those who are to 
obey it; and whatever may be the imperfections of the execu- 
tion, high praise is due to the design. The course which 
we recommend to the Government, and which some persons 
^ may perhaps considei as too daring, has already been tried 
at Bombay, and has not produced any of those effecU which 
timid minds are disposed to anticipate even from the most 
reasonable and useful innovations. Throughout a large terri- 
tory, inhabited to a great extent by a newly conquered 
population, all the ancient s5"steins of penal law were at 
once superseded by a Code, and this without the smallest 
sign of discontent among the people" (2). 

If we analyse the cry of apprehension of over-legislation 
we shall find that this apprehension of wounding the sus- 
ceptibilities of the people of Biitish India is at the bottom 
of it. This cry of over-legislation, as we have already 
noticed, led to temporary cessation of codification in this 
country at the time wdien Lord Hobhorise succeeded 

(1) Legislative Methods and Forms p.^146. 

(2) Letter from Lord Macaulay and othei members of the 
First Law Commission to Lord Auckland dated ipli Oct. 1837, §7. 
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Sir JainCvS vStcplicii ius the Law Member in 1872. After ten Lkc. IX 
j’-eans in 1881 and 1882 when the Pr()))ale and Adniinistration 
Act, the liahemeiits Act, the Ne.uotiable Instruments Act, 
the Trust Act and the IVansfer of Property Act were 
passed the cry of over-legislation which had been laised 
'ten years pieviously was laised m an mteiiser form When 
vSir C P. Ilbert succeeded Dr. Whitle\’ vStokes as the Law’ 

Membei of the (lovenioi-Oeiierars Council he also received 

strong hints that it W’ould be desirable to slacken the pace ol legislative^ 

of the legislative machine. From 1882 to up 2 there W’as 

very little codihcation (i.e. exprcvSsion in authoritative 

writings ol law’ previously to "'be gathered from traditions 

and records of a much more flexible and less authoritative 

character) But at the same time we have got all the codes 

dealing w’ith procedure revised and consolidated — the Civil 

and Criminal Procedure Codes, the Limitation Act and the 

Registration Act have been amended and consolidated. The 

impoitant codifying Acts passed during this period are the 

Bengal Tenancy Act, (VTII of 18S5) Factories Act, 

fXII of ic)ii) The Army Act, (VIII of 1911). The 

Lunacy Act, (IV ol U)i2), The Life Assurance Companies 

Act, (VI of 1912) and the Indian Companies Act, (VH of 

19^3) 

Then again when W'e examine the history and w’ork- 
iiig of the diflereiit codifying Acts against which the cry 
of over-legislation w-as raised we liud that they have gene- 
rally wwked smoothly and satisfactorily. In spite of the 
defects of the Indian Contract Act, the Indian Evidence 
Act, the Probate and .jVdministration Act, the Transfer of 
Property Act all these Acts have proved themselves of great'’ 
use both to the Judges and the people of the country. The 
cry of over-legislation was raised w’lienever the Legislative 
Department became active and will be raised again when- 
ever it will try to cv)dify the Uuvs of the country ; but 
at the present time there is no ground for raising such a cry. 

On the other hand the mercantile communities have been 
asking for codification of Company Law% Partnership Law'^ 

(especially of joint-family business) and Insurance law^ 

There has been partial response and a revised Companies 
Act has already been passed and wall come into force on the 
1st day of April 1914. 

Now’' let us examine the second objection to further 
codification, viz. the Judges’ and other officials’ objection 
that the wdiole 08 their time is absorbed in criticising 
new Bills and learning new Acts. The right to criti- 
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UiC, IX 

{b) Jucli>c.s’ and 
other otHcials^ 
objection. 


(c) Ivegiblatuc 
experiments of 
questionable 
utility and of 
uiKlucstionable 
costs. 


CISC new Bills belongs only to a liniiletl number of Judges 
and other officials and they can easily spare time for 
this i)urpose. But the imi)ortanl point in connection 
with this objection is that the Judges have to learii 
new Acts. Codification or no codification the Judges will 
have to read the cases reported in the haw Beports and 
learn what they can from them. They will have to devote 
some portion ol their time to learning the rules of law laid 
down in the Reported cases. Then again the passing of a 
new code does not mean the overruling of all the old rules 
and introduction of new rules of law ; but only means that 
the rules which they had to gather from traditions, customs 
and records of a much more fiexihlc and less authoritative 
character, have been expressed in an authoritative form , 
it is only in a few cases that they have to learn new Acts 
About the thii'd objection viz that India being made 
the subject of legislative experiments of ciuestioiiable utility 
and of uuquestioiiable costs, let us see what the utility is 
of the codes against which this objection was raised viz. the 
Probate and Administration Act, Transfer cyf Property Act, 
the Negotiable Instruments Act, the Easemt‘nts Act and 
the Procedure codes of 1882. None of these Acts is of 
(liicstionablc utility ; each one of them by making the 
law cognoscible to the public has saved the countiy from 
a good deal of unnecessary litigation. The Probate and 
Administration Act has been extended to difl'crent parts of 
British India in which it was not applicable at the time when 
it was passed (i). The Negotiable Instruments Act of 1881 
has been amended by 3 subsequent enactments only and has 
“been made applicable to cases in Upper Burma (except the 
Shan States) (2). The Transfer of Property Act has also 
been amended, but the amending Acts do not show that 
that Act is of questionable utility On the other hand its 
operation has been extended to the whole of the terri- 
tories, other than the scheduled Districts, under the ad- 
ministration of the Government of Bombay {3), and the area 
included within the limits of Rangoon Town {4) as from time 
to time defined for the purposes of the Tower Burma Courts, 
Act, liQOo, and within the IMunicipalities of ]\Ioulmein, 


(1) To Santhal Pargaiias by Reg III of 1872 as anieiuled by 
Reg. Ill of 1899, §3. 

To British Beluchibtan by Reg T of tSqu Tv 
T o Upper Burma by Reg, T of 1890 §3 

(2) By Act XIII of 189S §p 

(3) Bombay Government Gazette, 1892 I’t I. p. 1071. 

(4) Burma Gazette, 190 p Pt. I pp 62S, 684. 
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BuSvSciu and Akayab.— The IiavSeiueut>s Act of 18S2 has only TKC. IX 
one section anieiuled (i) and that is only a verbal amend- 
ment ; and its operation has been extended to Bombay and 
the United Provinces by Act VOl of i8ui. — The Indian 
Trusts Act has been partially alTected by two subsequent 
Acts and its o])eration has been extended to Bombay Presi- 
dency, including the vScheduled Districts (e), and RaiiAoon 
Town (s') If these Acts pUvSSed in 1881 and iS8e were of 
(fuestionable utilitv then their operation would not have 
been extended to Provinces where they Avere not in force 
before Then about costs, Y^s, codification does mean costs 
but delay in codification will not vSaxT c<"sts. True, the 
Tnipcrial P'xchecpter may be saved vSome costs by not codi- 
fying: the laws. Under the new conditions that have come 
in, the costs of the Legislative Departments and Legisla- 
tive machinery are more or less ])ennanent, and progressive 
codification will not materially add to the extia or occasional 
costs On the other hand by deferring codification and 
trusting to judicial legislation, the individual litigants will 
have to payAhe costs for they will have to assist in evolving 
judge-made or judiciary laws While codification means 
costs to be paid bv the Oovenimeiit of the country— judi- 
ciarv or judge-made laws, as pointed out bv Sir Henry 
iMaine, mean costs to be borne by individual litigants. 

So we find that the causes which led to the cessation of 
codification have very little weight and should not be allowed 
to put a stop to codification in this country For the pur- llbertts empirical 
])ose of determining in what direction the work of codi- 
fication could be most usefully carried on, Sir C. P. Ilbeiit 
suggests four empirical tests (4) : — 

1. What classes of cases, judging from the Indian Law 
Reports, aflord the greatest material for litigation? 

2. Does the litigation in these chesses of cases arise in 
the Presidency towns, where judges are aided by the argu- 
ments of couiivSel and a well-stocked library, or in the 
comitiy, where judges have to decide as best they mav with- 
out those aids ^ 

3. How far does the litigation arise from uncertainty 
of the law, and how far from difficulties inherent in the 
subject-matter ? 

(1) Til llic wotds right^' were subf^titutod for the word 
^^righP^ by the Repcalinj}^ and Amending Act (XTI of 1S91). 

(2) Bomhay Ca::;fftc iSqt. Pt. 1 . p., 7.13. 

(3) Burma Gazette ic)op Pt. I. p. 628. 

(4) 4.cgislatlvc Methods and Forms p. i4<). 

39 
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Lkc. IX 


Thctr application 
p) the law f)f 
(a) Toils 


(h) Master and 
ser\ nnl 


4. How far is it possible to declare the law without 
laising difficult and delicate questions'’^ 

vSir C. P Ilbcrt, by applying- these tests, finds that 
the law of Torts or at least some portions of it should be 
codified. In the last edition of the Digest of Indian cases, 
published in iqra, under the authority of the Government 
of India, there are nearly three hundred cases under six 
important heads of this subject (1) With a Draft Bill on 
this subject, by such an eminent jurist as v^ir Frederick 
Pollock, with the remarks of vSir Henry Blaine, vSir James 
vStephen and v^ir C, P. Hber^ recommending: codification 
of Law of Torts, it is really inexplicable how this branch 
of law still remains uncodified. But as to the utility and 
desirability of codification of this branch of law there is 
no question 

Then let us take the Law of }^Iaster and Servant. The 
Draft Bill prepared hy Dr Whitley vStokes was prepared, 
says Sir C. P Ilbert (2), because of the demand of a class 
of Kuropean emplo.ycrs wdio were anxious to obtain a more 
.summary power of punishing their servants fqr breach of 
duty. But now a days the demand comes not only from 
Phiropeans but also from the inhabitants (of all classes,) of 
all the principal towns m India In Bengal, contemporary 
literature contains references to the 'hniserable condition’* 
of the ^hnasters” and '^flourishing” condition of the servants 
and servants now-a-days are really the masters and masters, 
the servants. There can be no doubt that the question has 
attained an acute stage, as evidenced by the several news- 
l^aper reports as wxdl as by questions put in the Legislative 
Council of Bengal by the Hon’ble Dr D. P vSarvadhikary 
Bombay, Calcutta, ^Madras and Rangoon will w-elcome such 
a measure 

True, cases involving the question of relation beUveen 
masters and servants, for obvious reasons of convenience, 
very seldom come before the courts, but that does not show- 
that the law^ on the subject does not require codification, 
but simply shows that in the absence of a code on the sub- 


(i) Defamation 

64 case.s 

Libel 

30 ,, 

Malicious Prosecution 

'JO M 

Malicious search 

X 

Damages for Torts 

"99 n 

^Measure and assessment of damages 

r» 

5 X M 

(3) Legislative Methods and Form^ p. 148. 
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jccl the people of the comitry do not know what their IX 

rights are aiul how thcv are to enforce them. 

Then again the law relating to Hindu joint-family 
business is also in a state of great confusion. The question 
of framing a suit against such a partnership business, the 
question of joinder of parties and the ([uestion of liability 
of parties whose ancestois were partners in such business 
and wdio now' share the prod! and loss oi the business arc 
some of the (juestions which reijuire an answ'er and should 
be answ'ered as soon as possilile 

This subject brings in the important and thorny ques- 
tion of codidcation of the personal law’s of the Hindus and 
^lahomedans, which I shall deal w’ith in lycctures XI and 
XT! and I shall only mention here that the Tegfislative 
machineiw’- wdiicli has ])roduced the present Anglo-rndian 
Codes is (Uiite uiKHptal to the task of ])rodncing codes con- 
taining* the law’s relating to the personal law’s of the Hindus 
and i\rahoniedans and I shall show’ in this lecture w’hat 
the conditions ])recedent are to further codification in this 
country. 

These conditions are (I) that the (juantity and {piality 
of the malciials for codification should be improved (11) that 
the codifiers i.e those w’ho w’ill use these niateiials, should codiiieaiion. 
be 'hscieiitific huvyeis." In this connection we shall also 
consider the (jiiestion how’ can w'e have such a body of 
experts or 'T'ompetent scientific kuvyers 

(I) We have in a pre\ious lecture noticed w’hat the 
materials are for codification They are fa) Digests, (b) Jnaterilus^for 
Tyaw Reports, (r) Foieign Codes and Rules of English Unv codification, 
strip! of technicalities and local pecuHaiities, (tb Hiiuht and 
i\rahomedan huv, (id Customary law's. Ect us take Dige.sts 
first. We Iiave noticed how' useful Digests are in 
the Avork of codification and that in this country it is 
not only Digests by private authors, but also Digests pre- 
]>ared under the authority of the Government, should be in 
existence before any further move can be made in this 
direction, Tn this connection w’e have the Punjab Civil 
Code drafted by vsir Richard Temple as an example of offi- 
cial Digest. That book, though not a Code, but an official 
Digest w’as as helpful to the administrators of justice as a 
regular Code and w'us subseciuently used as the basis of the 
Punjab /.fne.v Acl. At the prCvSent time the Ihigore Lec- 
tures of the late Prof. Raj Coomar vSarvadhikary, {^ir 
Gooroodas BanerX^e, Shastri Golap Chandra Sarkar and of 
others may be the l)asis of Digests of law" relating to Plindu 
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t^KC. IX 

(a) Dij^cst^ 


Lord Halsbury’s 
Latvs of England. 


Ivaw of Succession, Marriage and Striclliau, and Adoption 
There are also the lycctures on Hindu W'idows, Alluvion 
and Biluvion, and Hindu Joint Family. Digests, based on 
Ihesc Tectures, altered in the light cl cases decided vsubsc^- 
queiil to the publication of thOvSe lectures and published 
tinder the authority of the Ooveruinent will prove to be a 
great help to future codification because, the rules laid down 
in those Digests will have to stand the test of time and the 
scrutiny of different learned judges and after a few years it 
wnll be found that there will be unanimity of opinion on 
certain of the rules of the Digests and those may lie inserted 
in a subsequent code. It wall also be found that there 
will be some difference of opinion on other rules and the 
legislature will aftenvards settle the matter in the light of 
those decisions In fact the procedure adopted in the case 
of the Punjab Act will be repeated. These are the 

reasons why the Tagore lectures mentioned above should be 
digCvSted as also the law relating to Alaster and Servant. The 
Draft Civil Wrongs Bill for India b}^ >Sir Frederick Pollock 
may also be given a fair trial as a Digest These Digests 
of course will not be referred to as authorities but they will 
])e regarded as guides, as w’as the case with the Punjab CrAI 
Code, and judges will have the pow'cr to discuss and criticize 
the provisions of these Digests. If necessary, different edi- 
tions at the interval of 10 or 12 year^, embodying the 
changes suggeste'd by judicial decisions, should be pub- 
lished by the Government till there is a fair amount of 
unanimity of judicial opinion on the rules of kuv laid down 
in the Digests and then Codes based on these Dige.sts may 
Se framed and passed. In this connection w'e should notice 
the plan adopted in Lord Halsbury’s The Laics' of Enghvid 
This plan is that different treatises upon various divisions 
of the law by different authors should be brought together, 
so that a selected body of wTiters may expound their 
several topics, and at the same time refer to such authorita- 
tive decisions and enactments as support the propositions 
which they lay down fi). The result of adoption of such a 
plan is not a mere encyclopaedia — not a mere collection of 
cases, but a number of treatises composed bv learned law^- 
yers, supported by the decision of great judges. In British 
India, digests based on Sir Gooroodas Baiicrjeehs Tagore 
Lectures on ''Marriage and Siudlia}p\ Shastri\s Tagore 
Lectures on "Adoption % the late Rajeoomar v^arvadhi- 


(i) mishury^s The Laxes of England Tol 1. Tiitro. p CCXAX. 
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kary’s Tag’orc lycclurcb on "‘the Hindu [.axe oj InJicih IX 

iancc'\ Bluillachai yya’vS ^ikigorc Ia'cIiu'cs on the **Laic 
rolalnig (o I he joint 1 1 nidii lutmily*' and Doss’s Tagore Lec- 
tures on “Alluvion and Ihlirvioid* will be of great use to 
the legislators for codification of those branches ot law. 

One a.spect of Law Reports is to show how the decisicuis 
bear upon the general body of law This may be called j ^ 
the IcgL'^laiive ashed ot the case. Itvery judicial decision 
is ail authoritative declaration of the legal result of the facts 
before the Court, It the farts aie such as to call foi some 
new a]>plication of principle, it lormer ax>plications of prin- 
ciples are disturbed In the decision, oi if having been 
seriously (]uestionetl they are reafirniied, in such cases some 
addition has been made to the body of the law, which may 
be of little or may be of great importance. Idiiis the law 
is in a continual state oi gnnvth and flux by the accretion of 
judicial decisions. vSuch a decision may affect one way or 
another a gieat number of transactions ot mankind. And 
so tar as this efiect of a <lecision goes, the judge does some- 
thing inoie than settle the dispute lietw'eeii the parties ; he 
lays down law lor the whole countiy and decides in anti- 
cipation cas<‘s for other and lutiire litigants. Now, lor the 
setllemeut of the particular dispute theie is no need ol re- 
port , the judge’s opinion is e<pially conchisi\e wdiether it 
is reported well or ill, or not at all Hut as regards its effect 
on the law’, every thing depends on the report, ^d’n- 
repoiied decisions” says L<a'd Ilobhoiise (i) ”are like the 
heroes w'ho lived before Agamemnon, ol wdiom we are told 
that they lived indeed, but are unwept, unknown, sunk in 
eternal darkness for lack of a sacred bard ” 

If a decision is badly reported it may hold out false 
lights for many years, and so cause mischief to innocent 
wayfarers. In short, the judge in his capacity oi lawgiver 
speaks to the world through his Reporter, and he affects 
the law’ nearly in i)roportiou as his cases are w’cll or ill 
vSelected for report, and as the reports of them are W’ell or 
ill executed. 

It has been alleged of the reporter \Tnion, that he 

(i) Abslraci.s oj JAoceedings {1S7P. Xllf. 55. The late 

iVIr. W\ 0 . Boiinerjee, wiio was one of the lenders of the CaleiUla 
Bar had such good memory that he remembered the immhei and 
title of almost every case fa which he appeared, whether ieporte<l 
or not and nseiUto'refer to such ca.ses, though iiin-eported, and to 
have the necessari records of tlie Court produced in support nf Jus 
contention, to the confusion of his opponents. IVIr. A. Phillips, 
a cmitemporary of IWr. Bonnerjee used to say that he was always 
afraid lUr. Bonnerjee\s nnreported ca.ses. 
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had a >si)ite agaiiifc,t a Chaiicclloi whose decisions he report- 
ed, and so adjusted his reports as to exhibit the judgments 
in a bad light. '"I remember’’ saVvS hord Hobhouse (i) 
one occasion a case being cited from 'Wamou’s reports, when 
hord JUvSUce Turner, admitting that it had been received as 
law for a century and a half, thought it so wrong that there 
must be some mistake. He stopped the argument, sent for 
the record, and found that the facts were misreported and 
the case was not any authoiity, for the proposition indicated 
by the I'leporter. vSo people found that, instead of a true 
divinity, they had been worshipiiiiig a stock or a stone, and 
that, under the guise of a ’Olivine afflatus from the oracle, 
they had only been listening to the uninspired utterance of 
its priest.” 

Now if all these things are borne in lumd — the power 
of the Reporter, the binding authority of the reported deci- 
sion over subordinate courts, its influence with Co-ordinate 
Courts, if we also remember that a large portion of the law 
of the country will be found not in vStatiites, but in judicial 
decisions, we shall feel the great importance of having our 
reporting done well. Reporting, according to Sir James 
Stephen, should be regarded as a branch of legislation. 
After the passing of the Indian Taw Reports Act of 1875 the 
Government took the business of reporting m the High 
Courts under their own supervision and this was done with 
a view of diminishing the quantity and inq^roving the 
cpiality of the reports published for forensic use in British 
India. 

Section 3 of the Indian Law Reports Act (X\''III of 
1875) was framed to constitute a monopoly, if the Judges 
so desired, for the authorized Law Reports. It does not 
prevent the Court from looking at an unreported judgment 
of other judges of the same court. A judgment is none the 
less an authority because it has not been reported, otherwise 
the question whether a judgment can or cannot be re- 
garded, will depend upon the mere whim of the 
Reporter (2) 

We have already examined the value of Foreign Codes 
(t) Poicign Codes. materials for codification in this country In France, 
Germany and Japan, the i\Iimstry of Justice or the Bureau 
for the * 'investigation of institutions” have got the codes of 
foreign countries translated into the vernaculars of those 
countries. 

(i) 4hsfracis of Proceedings, (1874) Vdi XTTT. 

( 3 ) Mahomed AU v. Mir Na:ia} Ah (1901) 5 C. AV. N. 326, 320. 



In British India, some ol the important provisions of Bnc. IX 
some of the British Indian Codes liave been either borrowed 
from or ]>ased upon the provisions of foreign codes and it is 
of the utmost importance as an aid to proper understanding^ 
and amplitication of principles of codifiication that the 
Brench, German and Japanese Codes should lie translated 
into Knglish or if ])ossil)le into the vernacular languages of 


tliis country (i). 

Hindu and Mahomedan Igiw —dliis blanch includes 
the personal laws of the Hindus and ^lahomcdans and I iMahoniedan iii\s 
diall deal with this subject in l^ast two lectuies 

Custonuirv Law,-- This branch of law is of great ini- , s , 

. /. Y 1 ^ i Cnstoman 

portance in this countrv I shall deal with codification of laws 

customary laws in the next lecture and shall simidv mention 

here that the only feasible means of gxdtiiig this branch of 

law codified w’ill be by having Digests of customs prevailing 

in this country 

(ID Now T shall deal with the second point viz that the 
codifiers should be * Scientific lawvers” or in other words ^ 

^ T- . lift" 111* f^aonltl )>e 

the work ot codincation should be entrusted to a body ol “Scietuific 
experts and this work cannot be satisfactorilv done hv a l^uwers**. 
legislature inodtBed after the British Parliament Codi- 
fication to be reallv beneficial to the i>eople must be done 
by a number of competent ^‘scientific lawvers’’ 

^‘No one” says Na]>oleon ( 2 ) ”can have greater respect 
for the independence of the legislative ixnver than I: but iiritish^^^^ 


legislation does not nieati finance, criticism of the adminis- 
tration, or ninety-nine out ol the hundred things with which 
in Etigland Parliament occupies itself. The legislature 
should le^islale, i.e. construct grand huvs on scientific prin- 
ciples of jurisprudence .. and, as its legislative labours 
are essentially of a scientific kind, there can be no reason 
wdiy its debates should be reported*’. But grand laws on 
scientific principles of jurisprudence^ cannot be constructed 
unless the members of the legislature are scientific law- 
yers If the drafting of laws is left to experts, a good deal 
of dissatisfaction on the part of the public will cease. 

None but lawyers, intimately acquainted with the 
system of law to be codified can ever produce it with elTcct. 
But a mere actiuaintance with the actual detail of the system 
howTver extensive and accurate will not suffice. It is ncces- 
sarv that those, who arc called to the ^'licroical wwk” of 


JVirhaiiient. 


fi) See infra Lcp:ft1 education. 

fa) vSir J. vSeeley’s Jntrodttclion io Political Science, p. 216. 
>Sir C. P. pherPs Lektslafivc Methods and Forms. Cb. X. p. 208, 
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I.KC. IX 


Austin. 


Study of 
Jurisprudence. 


codification, hlionld possess luavStery oi tlie .system, consi- 
dered as an organic whole. It is neccvssary that the codi- 
fiens should possess clear and precise and ever-present con- 
ceptions of the fundamental principles and divstmetions and 
of the import of the leadiiiR expressions ; that they should 
have constantly before their mind a map of the law as a 
whole, enabling them to subordinate the less general niider 
the more general, to analyse and tramslate the general into 
the particular that it contains ; to perceive the relations of 
the parts to one another, and thus to travel from general to 
])articnlar and particular t(),j. general and from a part of its 
relations to other parts, with readiness and ease. The only 
men to originate and accomplish legislative innovations, 
arc enlightened practical lawyers, combining all that 
pliilovsophy can yield, with all the indispcii'^ablc supple- 
ments of philosophy" which nothing but practice can 
impart, combining an intimate knowledge of the existing 
system of law, with power and readiness to appre- 
ciate its merits and defects The study of General Juris- 
prudence has a tendency to form men qualified with the 
very talent which is most necessary for systematization 
(or simplification) which is the great condition nay, ^inc 
qtia non of codification. It tends to fix in the mind a map 
of the law ; so that all its acquisitions made empirically in 
the course of practice, take their appropriate places in a 
well-conceived system, instead of forming* a chaotic aggre- 
gate of several unconnected and merely" arbitrary" rules. 
True, a sufficiently accurate knowledge of detail can only 
be acquired by^ practice founded on previous study"; but there 
is a great difference between the practical tact which suffices 
for the mere application of rules to practice, or for dis- 
covery of miles applicable to a given case, and the adequate 
and clear perception of the legal sy-stem as a whole, and 
of the relations of its parts. An adequate and clear per- 
ception of the legal sy"stem as a whole is necessary" to the 
legislator, who is concerned, not with the mere application 
of rules, but with reconstruction of such rules, their expres- 
sion and arrangement and with the nitnierous conseqficnces 
with which any proposed innovation may he pregnant. 
^^Afere theorists” say^s Austin (i) '^are apt to stick at barren 
generalities, or to take no correct measure of what is practi- 
cable under existing circumstances. ]\Ierc practitioners 
(however able they may be) are not capable of subordinating 


(i) Jurispntdence Vol. IIT. 3S1. 
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details to generalities and of perceiving tlic extent of such I/KC. IX 
generalities, and moreover arc incapa])le (from want of any 
standard of comparison) of appreciating the defects of their 
own system d’ But at the same time it is erroneous to 
supi)ose that Idieory and Practice are incompatible, though 
there are doubtless men to whom theory is more particular- 
ly useful ; while there are others who would do well to avoid 
it. In order that even lawyers may be fitted for guiding 
legislation, it is necessary that they should be lawyers who 
not only iiosse.ss the indispensable requisite of familiar ac- 
quaintance with the actual syti^ein, and with the actual posi- 
tion of the country, but should also be acquainted with the 
science of legislation, general and comparative jurispru- 
dence and all those sciences (e.g Political Economy &c ) 
from which the science of legislation, considered as the 
science of law as it should be, is in great measure derived. 

Without these studies they cannot and wall not appreciate 
impartially and justlv, the merits and demerits of the exist- 
ing law, the wants of the country, the expediency or inex- 
pediency of proposed innovations. Every process of codi- 
fication is worked out on a pre-conceived and previously 
stated plan of the whole system to be worked upon. Unless 
those, who execute the plan in detail have something of 
a guide in the plan itself and have mastered the law to be 
worked upon as an organic whole, they will be working on a 
part inextricably connected with the rest of the whole, with- 
out any perception of its relation to that unexplored or at 
least undetermined residue. The talent and knowledge 
requisite for such a task cannot be acquired by a merely 
empirical study of any particular system of law, or by the 
mere habit of applying its rules to particular cases in the 
course of practice. They can only be acquired by scienti- 
fic study of law. 

^'Any Government^’ says John Stuart Mill (t) “fit 
for a high state of civilization would have as one of 
its fiinclaiiiental elements a small body, nor exceeding J. S. Mill, 
ill number the members of a Cabinet, who should act 
as a Commission of Eegislation, having for its appointed 
office to make the laws. If the laws of this coutnry were, 
as surely they will soon be, revised and put into a connected 
from, the Commission of Codification by which this is 
effected slioukl remain as a permanent institution, to watch 
over the work, protect it from deterioration, and make 

(i) l^eprcscnfativc Government. Ch. V. ''Of the proper functions 
of representative bodies.*' 
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Permanent I^aw 
Commission. 


furilicr iiuprovcineiils as often as required. No one would 
wish that tins bodv should have of itself any power of 
cnaciin^ii'^ laws ; the Coiimiissioti would only enibody the 
elenicnt of intellis^eiice in their construct ion ; Parlianieiit 
would represent that of will. No measure would beccmie 
a law" until expressly sanctioned by Parliaiucnt, and Par- 
liament, or either House, wanild have the power not only of 
rejecting btit of sending back a Bill to the Commission for 
reconsideration or improvement. Kither House might also 
exercise its initiative by referring any subject to the Com- 
mission with directions to prejiarc a Vcvw. The CommiSvSion, 
of course, w'onld have no powder of refusing its instrumenta- 
lity to any legislation w^hich the countrv desired. Instruc- 
tions, concurred in by both Houses, to draw up a Bill wliich 
should ciTect* a particular purpose, w^ould be imperative on 
the Commissioners, unless they preferred to resign their 
office. Once framed, however, Parliament should have no 
power to alter the measure, but solely to pass or reject it ; 
or, if partially disapproved of, remit it to the Commission for 
reconsideration The Commissioners should be appointed 
by the Crown, but should hold their offices for a time 
certain, say five years, unless removed on an address from 
the two Houses of Parliament, grounded either on personal 
misconduct (as in the case of judges), or on refusal to draw 
up a Bill in obedience to the demands of Parliament 

A Permanent Law Commission or a ]\Iinistry of Justice 
is essentially necessary for further codification in this 
country for varioiis reasons : (t?) If codification is to be done 
lAvell, it must be done by experts whose time is valuable The 
case is not as though the Indian Legislative ‘Department had 
nothing to occupy itself with except codification '‘Even 
if it W"ere to leave this work undone it w"ould still remain 
the hardest w"orked of all the Indian departments It could 
not do more without strengthening its staff or seeking ex- 
trinsic aid” (i). The Permanent Law Commission will 
render this extrinsic aid. (h) Such a Comniissioii or 
Ministry of Justice wall supply the improved machinery 
to w^ork new" materials into the codes during the 
interval between periodical revisions, (c) Such a Com- 
mission is necessary for receiving complaints against 
the law, because cases of hardship continually occur 
that never enter courts of Justice, and defects in the law 
are often suggested to lawyers in private practice, by cases 


(t) Ilbert^s Legislative Methods and Forms pp. T51, 152. 



neither in coinl nor in liand, which lhe.v forget in the hurry Lkc. IX 
of business, but w'hich might ])e made available for law re- 
form if there is a Commission to which they might be 
notified (0. 

We have already noticed the re(]uisitc qualifications of 
codifiers and it is plain that if codfication on a large scale 
is to ])e undertaken in British India, the Iiulian Ibiiver- 
sities should caieourigc* the study ol comparative jurispru- 
dence and of such study as will produce '‘vScientillc lawyers,'^ 
because the work of codification in futuie will be done in 
India and by Indians geiieralj^v, for the sinqile reason that 
most pait of the w'ork of codification will be the codifica- 
tion of the personal laws of the Hindus and i\Iahomedans, 
wdiich, according to the opinion of the v^econd Indian Law^ 

Commission, ought not to be enacted as vSuch in any form 

by a British Legislature, fidiis leads us to the third point Itt How can wc 

i e. how can w’c have such a body of ‘‘scientific lawyers.’’ 

We have noticed above the reiiuisite qualifications of lawyers.” 
“scientific huvvers” and wx* have the exam]>le ol the Japa- 
nese to show’ how’ such a bodv of lawyers can be trained. In 
the history of Japanese codification w’e find that the Japanese 
students absorbed foreign huvs at Paris, beyden, Leipzig*, 

Berlin and the lyiglish Inns of Ciuut Almost siinnltane- 
ouslv Occickntal law* began to be taught in Japan. In a 
separate huv school attached to the departnunt of justice 
and in tw’o or three piivate huv schools hh'ench law^ was 
taught, and also “natural law “ This latter law “wais 
simply gmieral West hhiropv'aii huv viewed from a 
French angle.” IhigUsh law wais taught in the Iinpc? 
rial University of Tokio from In 1887 legal instruc- 

tion in the Universits* of fikikio wais reorganized in four 
vSeciions : Ihiglish law, French law, (lernianhiw, and “politi- 
cal science.” vSimultaneouslv, as in the theoretical recep- 
tion of Boman huv in mediaeval Luro])e, there wais an 
attempt to popularize the foreign huv by t raiivslations and 
treatises in the native tongue. In 1S70 was established a 
Government bureau for the “investigation of imstit lit ions,” 
and one of the first ])roducts wais a translation of the French 
Codes. 

In Germany also the syllabus of studies for law 
students is a pretty long one. The following is a list of 
the obligatosy (compulsory) lectures both on Law^ and 
Political iicietice in Germany 

(i) vSee Uw. xr foi the Mnrhimav for Codification ot llie 
Persona^, Laws of the Iliiidiis and Mahoiiiedans. 
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. Gerniatty. 


A. On Law. 

1. Legal Encycloi;)£eclia or introduction to law. 

2. History of Roman Law. 

3. German legal history. 

4. The system of Roman Law (substantive law). 

5. Procedure in Roman Law (Adjective law). 

6. Outlines of ancient German (Teutonic) Law. 

7. Exposition of the development of legal institution 

in Prussia. 

8 . Modern German Private law (German Civil 

Code), (a) Geij^eral sketch and survey. 
{b) Detailed explanations of the different parts 
of the code viz , 

(?) General Part (Book I) 

(/?) Law of Contracts and Torts (Book II) 

(ui) Law of Personal and Real Property 
(Book III) 

(iv) Family Law (Book IV) 

(r?) Law of Inheritance (Book V). 

9. Commercial Law. 

10. Law of Bills of Exchange, Promissory Notes 

and Cheques. 

11. Maritime Law. 

12. Organization and Functions of the courts of 

Justice. 

13. German Civil Procedure. 

14. Execution of Judgments. 

15. Law of Bankruptcy. 

16 Criminal Law. 

17. Criminal Procedure 

18. Ecclesiastical Law {Coipus Juris Canonld and 

modern Roman Catholic and Evangelical law). 

19. German and Prussian Constitutional Law. 

20. German and Prussian Administrative Law 

21. Public International Law. 

22. Private International Law. 

23 Philosophy of Law (Jurisprudence) 

24. Forensic Medicine. 

B. On Political Science. 

I. Theoretical or General Political Economy. 

2 Practical or Special Political Econoiiji.v. 

3. Finance. 

In addition to these lectures law students, in Germany, 
are obliged to attend a certain number of classes and semi- 
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narics, in which they receive catechetical instructions, and IX 
have also to write essays on legal questions from time to 
time These exercises are returned, corrected wdth a written 
criticism. These papers must be submitted to the exami- 
ners before they ai‘e allowed to enter upon their first legal 
examination. The law students are also required to attend 
lectures on Togic, Psychology, History of Philosophy, 

General Roman and German history (i). 

Such are the systems of legal education m two of the 
countries where codification has been triumphantly success- Indian 
fill Signs of the times clearly show that the University 1 nnersitte^ 
authorities here realize that"’ without improved system 
of legal education in this country no perceptible progress 
in the work of codification can be made. Steady attempts 
are now being made to impart education that will enable 
the future generations to undertake the arduous and im- 
portant task of codification successfully. 

It has already been mentioned that the machinery for 
codification requires thorough overhauling and several im- 
portant enactments passed during the last fifty years clearly 
show that the Government of the country is overhauling and 
readjusting the machinery for codification, is tryng to have 
the help and co-operation of the people in this matter. In 
a previous lecture it has been stated that up to the year 
1834 the Provincial Governors in Council of Bombay and 
IMadras, in the exercise of the legislative power conferred 
upon them, passed a good many regulations, that in the 
year 1833, the legislative authority of the Provincial Gover- 
nors was taken away and there was established only one 
legislative council for whole of British India ; and that in 
1 86 1 the legislative authority was given back to the Gover- 
nors of Bombay and IMadras and a Regislative Council was 
created for the Presidency of Fort William By the Govern- 
ment of India Act of 1861 the Governor-General of India was 
authorized to create legislative councils for any province in 
British India, and the Tegislative Councils foi the Punjab, 
the United Provinces and Burma have been established (2) 

In 1913 Legislative Councils for the Central Provinces, 

Assam and the new Province of Bchar and Orissa were 
established. These provincial legislative bodies possess, 
subject to a controlling authority on the part of the 


(x) Law I\fa£^a::ine and R(’Vte7^f also 14 Madtas La7i:< 

Journal p XXX Law Omvtcfly Rcvicxv ^6. (igi p 

(3) vSee Tvcctnre V. 
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Govemor-Gciieral of India in Council ample powers of legis- 
lation for purely local purposes and they can also, with the 
previous sanction of the Govenior-Geiicial of India in 
Council, amend and modify any provision of any Act of 
the Government of India. These provincial legislative 
councils, comiiosed as they are of men of great local expe-' 
rience, conversant with the people of their Province and 
with their manners and customs, arc best qualified to 
deal wdth legislation of a purely local character. Besides 
developing the genoal codificaiion (i e. enactment of codes 
applicable throughout whole of British India) the legisla- 
tive Council of the Governor-General of India may do much 
for pajticiila} codification (i.e enactment of codes applicable 
only to a certain particular locality or to particular sects or 
communities). But the local legislative councils are better 
fitted for paiticiilar codification than the legislative council 
of the Governor-General LInch useful work has already 
been accomplished by the Provincial Legislatifres as may 
be seen by one who glances at the volumes of the differ- 
ent Provincial Codes, published under the authority of the 
Government of India and entitled the Bengal Code, the 
Iknnbay Code, the Madras Code, the Coorg Code, &c- Gra- 
dually the number of local legislative councils is mcreavsing 
and fresh facilities are being afforded for introducing bene- 
ficial local legislation m these councils and it is hoped that 
the cause of ‘h^^rticular codification’' will make some pro- 
gress in this couiiLry. Then again, the new ])laii of grouping 
together under appropriate heads all the enactiiients wliich 
deal with the same subject matter by wdiatever legislative 
authority they were passed, adopted by the Tcgisl alive 
Department of the Government of Bengal, in the third 
eelition of the Bengal Code, is a step in the right direction 
and is sure to help the cause of consolidation, if not of codi- 
fication, of law in British India. 

We should also notice here that the proper mode of 
codifying law in this countr}’', as recommended by Sir 
H. S Maine, is to draw up a code applicable to a particular 
province, in the first instance and then after watching its 
operation for some time, it may be made applicable to the 
whole of British India. This was done in the case of the 
Transfer of Property Act and some other Ads of the legis- 
lative comicil of the Governor-General of Imlia. A Bill to 
regulate the relation of master and servant, applicable at first 
only to a few selected areas may be pass-cd by the Imperial 
Legislative Council ; then if it is found that it is wa)rking 
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satisfactorily, its operation may be exlencled to other parts Lkc. IX 
of (he ccjiintry. 

lyaslly, kt ns see what the opinion of competent authori- 
ties is on this subject of tnrther codification in this country. 

In the history of codification we find the names of IMacaiilay, and^codificS^^^ 
Maine, vStephen and Stokes writ lars^e on every pa^c, the 
Aii«l()-In(han codes are the product of their lH])our — they 
maintained that substantive civil law, except the personal 
laws of the Hindus and Mahomedans, should be codified and 
they had .some branches of substantive civil law codified and 
recommended that other branches should be codified. 
iVmongst the living authorities Sir C P, Ilbert and vSir 
Roland Wilson are also for codification in this country. It 
is the accepted policy of Parliament and of the India Govern- 
ment that a complete code of substantive laiv is to be given to 
India In f-pite of all these facts the law of Torts, codifica- 
tion of which has been recommended by Sir Henry S IMaine, 

Sir James Stephen, Dr vStokes and Sir C P. Ilbert, and that 
a Draft of a Civil Wrongs Bill by Sir F. Pollock has been in 
existence since tS 86, is still uncodified Ford jMacaulayk 
Draft Penal Code was pigeon-holed for nearlv a (piarter of a 
century and little wonder that Sir F Pollock's Draft of Civil 
Wrongs Bill has also met with a similar fate It is some- 
times stated that this is due to the fact that the feeling of 
the people of India towards codification is not so frieiidlv. 

But this i"-' not so. ''So far as I am aware" says vSir Sayved 
Ahmed fi) "the Native public has never raised its voice 
against codification. To them, the codified laws mean the x\hmed 
introduction of certainty where there is uncertainty, preci- 
sion where there is vagueness. Nor can it be said that 
codification is unpopular even among the mOvSt conservative 
sections of my countrymen. I must have lived to declining 
old age amongst them in vain if I am not, even at this time 
of life, in a position to say confidently, that of all the innu- 
merable blessings of the British rule, the one my countrymen 
esteem most is justice ; that justice in their eyes means 
peace and order, which, in other words, mean sccurit}^ to 
life and property — the sole aim and end of Government. 

At present, whilst a splendid Penal Code and a Criminal 
Procedure Code regulate criminal matters, the civil law is 
administeied on the somewhat vague, though noble, prin- 
ciple of "Justice, eipnlv and good conscience" a principle 
much of whose heautv is practically spoilt by the fact 

(i) Ahsfiiut of ^VtocccdiHiis of the LciiiAatfve CoitncU of 
the Coverner-CcncMl. sdlh January 1882. pp. 63, 
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IX tlvit individual judges in similar cases do not take 

the same view of that noble maxim. The result is 
an uncertainty as to rights which reduces litigation to a 
form of pecuniary speculation, irom which springs that 
most de])lorable class of suits in which the parties, agreeing 
as to facts, have no authoritative means of ascertaining tire 
law Codification and codification alone, can remedy the evils 
which arise from uncertainty of law : codification alone can 
^ enable the public to know their exact rights and obligations. 
Codification alone can enable proprietors and litigants, ad- 
vocates and judges, to know for certain the law which regu- 
lates the dealings of citizens in British India. Codification 
alone will enable the deliberate will of the I/Cgislature to 
prevail over the opinions of individual judges ; and the liti- 
gants will then be more anxious, before going into court, 
to consult the statute book of the land than the mental pro- 
clivities of the individual judges before whom their disputes 

may have to go for decision To say that the Native 

mind is unfamiliar with the idea of living under systematical- 
ly codified law, is to say what the truths of history do not 
justify. The Institutes of Mann furnish a noble example of 

ancient codification The history of the Mahomedans 

furnishes a long series of attempts to codify their laws. In the 
earliest days of the Caliphs of Bagdad, books were compiled 
under the authority of the Caliphs, to supply the require- 
ments of a code. These books from their very names indi- 
cate that they were meant to be codes The attempt at codi- 
fication continued down to the time of the ]\Inghal Emperor, 
Aurangzeb, and in the Fatait'a-i-Alamgiri we find perhaps, 
the most magnificent and most durable monument of that re- 
markable monarch's reign. The conditions of life in India 
have since undergone a great change and whilst the per- 
sonal laws of Hindus and Mahomedans are secured to them, 
the British rule has asserted its right to regulate purely 
temporal matters so as to suit the more advanced require- 
ments of the present age. The people of India have gladly 
and loyally accepted this fact and there can be no justifica- 
tion for saying that the mind of the Native public is unpre- 
pared for codification or that attempts on the part of the 
Government to supply them with a systematic code will be 
regarded with feelings other than those of satisfaction.’’ 
From this passage it appears that Sir Sayyecl Ahmed sup- 
ports codification of laws in this country, with this important 
reservation that the personal laws of the Hindus and Maho- 
inedans should not be touched by the British Indian legisla- 


lures \A’e shall deal with the (iuestion of codification of Lkc. IX 
the personal laws of the Hindus and Maliomedans in the 
\asi two lectures^ but, as we have noticed before, besides 
those laws there are other branches of law still luicodificd Conclusion, 
in this conntry e ,£^ law of torts, alluvion and diluvion, 
master and vServant and thOvSe important branches of 
customary laws relating to any usage or custom of trade (i), 
usage relating to Hundis etc. (2), those relating to 
easements (3) and land tenure (4), relation of the members 
of an undivided family (5), lease (6). Now the question 
is whether the customary laws ma}^ be codified and we shall 
examine this (tiiestioii in oiir next lecture 


(i) Indian Conti act Act (IX of 1S72) §1. 

(q) Negotiable Instiiiments Act, (XXVI of iSSi) §1. 

(3) Easements Act (V of 1SS2) §§2, 18, 20 

(4) Bengal Tenancy Act §183. (VIII of 1SS5). 

(=;) The Indian Tin As Act (11 of 18S2) §1. 

(6) Tiansfcr of Piopoty Act, §108. 
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LECTUEE X. 


Custom as a 
source ot law. 


CODIPICATrON OF CUvSTOMARY LAW. 


Both aecordiici; to Hindu (i) and Mahonicdan (:>) juris- 
prudence custom IS a source of law. But on the (luestion 
whether clear proof of usage will outweigh the written text 
of the law there is a dificrence of opinion not only between 
Hindu and IMaliomedan law^ {3) but also amongst the 
cliffercnt schools of Hindu Law (4) So far as Hindu Law 

(1) JManu I. ic)<S, no , VIII. 41, 46 Burnell and Hopkins* 
0 }dinancci. ot Manu. II 12 p 17. Sir Gooroodas Banerjee’s ^'Ilindic 
LiitU oj i\Ia 7 riagc and ^tudhan/' 3rd BJd. pp 10 — 13 , 233 — 235 , 
Sliastn's Hindu Law 0] Adoption, pp. 73, 128. vSar\adliikary’s 
Hindu Law oj Inhcutantc I^ec. VII. p. 336 Jolly’s Outlines of 
Hindu Latv. pp. 33, 34 ; Maync’s Hindu Law. yih Rd- p- 47. B^or 
lecogmtion ol local and caste usages see Manu VII. 2^)3. Vishnu 
III. 42. Yccpiavalkya 1 . 342. 

(2) Mr Justice Rahim’s Mahonicdan Juiisprudence pp. 55 ; 
136, Wilson’s Higesf of Anglo-Muhamniadan Law 3id Byd. pp. 86, 37S. 
e/. Notes on Customaiy" Law of the Punjab by Bouluois and 
Rattigan. 2nd Bid p 14 

(3j Collcctoi of Maduia v. Muttu Ramlinga (i8b8) 12 M. I. A. 
436 ;ho W. R .(P.C.) 21. Ismail v. Imtiaz-un-Nissa (1907) 3 A. h. J. 
792 , Janimya v. Diwan (1900) 23 A. 20. 

{4} Ktlmarila Swamin and other conniientators of the Mimansa 
school of philosophy maintain that those customs only shall be 
given the force of law which are not opposed to the Siitti (Veda) 
and Sniiiii. ‘‘It is nowhere asserted” .say Prof Jolly “that in the 
case of a conflict between Custom and the Snniti, the Snuifi niay 
be overruled. On the contrary, those customs only shall be gi\en 
the force of law which are not opposed to the Sniti (Veda) and 
Smriti , and the practice of eminently virtuous men {Sishtas) even 
has authority in those cases only which are not expiessly provided 
i%r in the Veda or Smriti.” {Outlines of Hindu Law p 35 citing 
Gautama XI 20 , Vashisfha I 5, 17 ; Apastamba 11 . 6, 15, i). See 
also Babu Kisori Pal Sarhar’a Tagore Lectures on the Mimansa Rules 
of Interpretation. Pec X p. 463 , Pec IV. pp 246, 258 But the 
Privy Council 011 the authority of certain text of Mann held “under 
the Hindu system of law clear proof of usage will outweigh the 
written text of the law ” (10 W. R. 21) Referring to this decision 
Dr. J N. Bhattacharyya .says “the importance given to custom by 
their Pordships has nothing to justify it beyond Sir W. Jones’s 
erroneous translation of the texts in which the word ^Llchara'^ 
occurs in Mann’s Code” (Manu I ro8 — no, 118 ; II 6, 12 , IV. 
i,S5 — 1.5S, 17S , VIII. 3, 41 ) See Dr Bhattacharyya’s ‘‘Commentaries 
on the Hindu Law'' 2nd Ed p. 50 But Sir Gooroodas Baneriee, 
Prof. vShastn and the late Rai Rajeoomar Sarvadhikary Bahadur 
have adopted the^ view taken by the Privy Council. Prof vShastri 
explains the origin of the difference of opinion on this point thus 
“There is a difference of opinion among commentators on the 
Mimansa -with respect to the evidentiary force of customs and 
usages ; some commeutatons are of opinion that usages give rise to 
an inference of being based on unrecorded or forgotten Sruii or 
Revelation, m the same way as Simitis do While dthers maintain 
that as the learned of modem times cannot be taken to have been 
so familiar with the Vedas as Manu and other sages were, the 
usages observed by the learned of comparatively recent times cannot 
give rise to an inference of being founded on Sruli, but can give 
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is concerned the fullest effect is given to custom both by Lkc. X 

British Indian Courts and lyCgislatures. In Collector of 

Madnm v, Muliii Eamlinga Satthupathy the Judicial 

Committee observed (i). '‘The duty, therefore, of an 

European Judge, who is under the obligation to administer 

Hindoo Eaw, is not so much to inquire whether a disputed 

doctrine is fairly deducible from the earliest authorities, as 

to ascertain whether it has been received by the particular 

vSehool which governs the district with which he has to deal, ^ 

and has there been sanctioned by usage. For, under the 

Hindoo system of law, clear proof of usage will outweigh 

the written text of the law."^^ The following enactments Bnactments which 

also give the fullest effect to Hindu, jMahomcclan and Bud- and^usT^es^^ 

dhist customs e.g. Bunna Laws Act (Kill of iSqS) §13 ; 

the Cential Piovbiccs Laws Act fXX of 1875) §5 ; The 

Punjab Laws Act (IV of 1S72) §5 ; The Nottli-lVest Frontier 

Province Lazv and Justice Regulation (Reg. VII of xqoi) ; 

Madras Civil Coiuts Act (III of 1873) §16. Bombay 
Reg. IV of 1S27. F/zc Bengal Civil Courts Act (XII 
of 18S7. In force in Bengal, Assam and the United 
Provinces) does not give the fullest effect to custoai 
and the result of this omission is that while in the 
cases of Hindus custom outweighs written texts of law, 
in the cases of Mahomcdins custom cannot override the 
texts of Mahomedan Law. In Mahomedan Law customs in 
conflict with the rules of Mahomedan Law can have no legal 
force. But this rule of Mahomedan law has been done away 
with throughout British India except in Bengal, Assam, 
and the United Provinces In striking contrast to the 
language used in section 37 of the Bengal Civil Courts Jtet 
(XII of 1887) is that used in section 5 of the Piinjab Laivs 
Act (2), the corresponding section which has force in the 

rise only to an inference of being based on some lost or forgotten 
Smriti with which they may be presumed to h^ivc b en famili^^r. 

Accordingly they hold that usages are inferior to Smritis, and must 
not be followed when in conflict with them. But agreeably to the 
former ^iew Usages and Smntfs are of equal authority as evidence 
of law, and in case of conflict betw^een them, the former must be 
taken to be of greater force as being actually observed in practice,.. 

. . commentators of the Mimansa school of philosophy, who were 
opponents of Ihe Buddhi'^ta and supporters of Brahmanism, and took 
upon themselves the task of refuting the peculiar doctrine of 
Buddhism, felt themselves bound to maintain the snperioritv of 
the Shastras over human institutions and were therefore unwilling 
to accept the authority of customs and usages that are contrary to 
Shastras. Shastri's Hindu Law. 3rd Kd. pp. 20, ax, 25. See also 
Sir G. D. Banerjee’s Hindu Law of Marriage and Sfifdhan. 3rd Kd, 

PP- S, 9. 

(1) 12 M. 1 . A* 436 ; 10 W. R. (P C.) 21. 

(2) Act IV of 1872 §5. See also the corresponding sections of 
BtomaJLazvs Act and other Acts mentioned above. 
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Lkc. X 


JRarly steps 
taken to ascertain 
the customs of 
Hindus and 
INIahomedans. 


Bengal. 


Bombay, 


Madras 


Punjab. That section provides that in questions regarding 
succession &c. in cases where the parties arc JMahomedaiis, 
the Mahoniedan law is to be followed, except in so far as 
such law has been altered or abolished by legislative enact- 
ments or has been modified by any custom applicable to the 
parlies concerned, and not contrary to justice, equity or 
good conscience. Section 37 of Act XII of 18S7 {Bengal 
Civil Courts Act) wdiicli is in force in the United Provinces, 
Bengal and Assam, gives no opening, where the parties arc 
]\Iahomedans, to the consideration of customs (i) In 
Bombay, in Rahimatbae v. ^aji Jus^op (2) it was held 
that if a custom, as to succession, was found to prevail 
amongst a sect of JMahomedans and to be valid in other res- 
pects, the court would give effect to it, although it differed 
from the rule of succession laid down in the Koran. Such 
being the importance of custom and usage in Hindu (3) 
and Mahomedan Law and the plan of the early Anglo- 
Indian administrators beings not to do away with the rules 
of Hindu and JMahomedan Law, written or customary, it 
became necessary to ascertain the usages and customs of tlic 
people of the country 

In Bengal, the fnstnictions issued to the supervisors in 
1769 specially charged the officers of the Company to 
ascertain the customs of the people of this province (4) ; 
but unfortunately the result of the enquiries made b\" the 
Supervisors has never been made public, and attempts are 
now being made by the Rev ]Mr. Firmmger to have the 
contents of some of these reports published 
^ Systematic attempts had been made by the Govern- 
ment of Bombay to ascertain the customs and usages of the 
people of that Presidency and now we have got the valuable 
treatises on the subject by Steele and Borradaile We have 
also got Sir Mangaldas Nathubhai^s Cnjarath Caste Rules, 

In Madras Presidency we have Thurston’s Caste and 
Tribes of Southern India, Marshall’s Travels' amoHgsi the 
Todas, Ram Chandra Ayyar’s Malabar Laics and Customs 
as also Census and Administration Reports. 


(1) Tsmail v. hntjaz-iin-Nhssa (1907) 3 A. L J, 792 , fammva v, 

Dhvan (1900) 23A 20 J /v w 

(2) (1847) Perry*s Oticntal Case^ 11=;, 

(3) vSee Sir Gooroodas Baiierjee’s Hindu Law of Maiilasie and 
Sfridhan 3rd I$d pp. 8—13. Mayne on Hlndtt law Ch. HI. 

(4) “You are to collect the form of the ancient constitution of 

the province, compared with the present, an account of its possessors 
or rulers, the order of their succession the^particular customs 
and privileges which they, or their people, have cstahlished .and 
enjoyed.” See Colebrooke’s Supplement p 174, ^ 
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Soon after the annexation of the Punjab attempts were 
made to ascertain and digest the customs and customary 
laws of that Province. Now we have got very useful digests 
of these customs in Tupper’s Punjab Cnstomaiy Lau^ and in 
the ‘'Notes on customary Laic as adminisioed in the coiuts 
of the Piinu'ib''' by Boiilnois and Rattigan. 

In the United Provinces IVajib-uPuiz, Rhcaj-i-am, the 
settlement records and i\dministration x>apcrs are the only 
means of ascertaining customs. Though the statements 
contained there are of considerable value in determining 
custom, they cannot be accepted as proof absolute and con- 
clusive Valuable information on this subject may also be 
obtained from Sherring’s Hindu Tribes and Castes. Thus 
we find that the usages and customs of the people of British 
India have not yet been ascertained and digested. The 
next question for our consideration is how far it is practic- 
able to codify customary law. 

On this question there had been and still is a good deal of 
difference of opinion amongst the authorities Here I shall 
first mention the o])jections to such codification in ancient 
time. 

In the eleventh century India was subdivided into 
several powerful and independent States The kingdoms of 
Mithila in Northern India, and those of Dhara, Kalyana, 
Kanclii and Kankana in the Southern India were indepen- 
dent kingdoms apd there was great reluctance amongst these 
chiefs to accept the laws imposed by foreign vStates. The 
customs and usages of each state had an independent exis- 
tence of their own, and were for a long time recognised as 
of superior force to the mediaeval laws Why should not 
those customs and usages, it was asked, be embodied into 
a Code, and acknowledged by sovereign authority ^ “The 
conservative spirit of Hinduism’’ says Prof. Sarvadhi- 
kary (i) “jvould not brook the idea of levelling down all 
the ancient authorities and building on an entirely new 
fabric The fiction of deduclns^ the customary law from 
the written law was resorted to, and the result was that the 
legislators of each State put such an interpretation upon the 
ancient ordinances as would be conformable to the public 
opinion of the provinces in which they promulgated their 
laws They dared not enact laws which would be repulsive 
to established usages and thev ventured not, to frame rules 
which could not be sanctioned by the mediaeval legislators.” 

(i) TIindu Law of Tvlici itance, Tagoic I.ccfurcs for t 88 o . 
bcc. VTT 337. 
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Punjab. 


Umted Pi evinces. 


Practicability of 
codification of 
customary law. 


Customary law in 
ancient India why 
not codified. 
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Lkc. X 


Objections to siidi 
codification and 
answers thereto 


1st objection 
IVecipitately 
cr\ stalliijing 
custom. 


2nd objection. 
Such a Code will 
check the progress 
of society. 


3rd objection. 
It will involve 
novel and 
distasteful 
legislation. 


Now, I shall deal with the objections which are sonic- 
t lines raised against such codification and then I shall deal 
with the conditions precedent to be satisfied before the 
undertaking of such a task. Customary laws are not in a 
state to be codified and they should be ascertained and 
digested before they can be codified 

The most important objection to codification of custom- 
ary law is that if it is done, there is the danger of preci- 
pitately crystallizing customs before they have had time to 
mature and settle themselves. But this objection is appli- 
cable only to the case of lij^lf-developed customs of a very 
youthful society in which the social and moral condition of 
the people has not had ample time to develop and pass out 
of the crucible of fluctuation and change inseparable from 
the early stages of primitive societies. But most of the 
communities in British India cannot be brought under this 
category. Some of them were highly civilized even before 
the advent of the English to this country and some of them 
were not so when they came under the British rule. But 
some of these undeveloped communities have had hundred 
and fifty years and some about hundred years and some 
(in Burma) about fifty, under a peaceful government, to 
develop and expand. Their customs have been frequently 
investigated, both in the course of settlement operations and 
for the purposes of judicial enquiry, and a certain amount of 
materials exists from which the leading canons relating to 
succession and transfer of property and tenancj" &c. can 
be extracted. The danger of precipitately crystallizing 
. customs is really non-existent. 

The second objection is that such a code will check 
the progress of the different communities. This objec- 
tion is allied to the first and has been discussed in 
a previous lecture. Such a code, say the supporters 
of such codification, instead of checking the progress of 
the community will ensure the prosperity of the difierent 
classes by preserving for them the constitution of their com- 
munity and their possession of land. This object, accord- 
ing to the supporters of such codification, will be attained 
by substituting codes for judge-made laws, the advantages 
and disadvantages of which I have already mentioned. 

The third objection is that the framing of vSuch a code 
will involve novel and distasteful legishtkjti. When we 
remember that the codifier will have to depend mainly on 
the law as ascertained and approved of by judicial decision 
and that he will have to extract leading canons j;elating to 
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different branches of law from a body of customs alread}' as- lyKC. X 
certamed he will scarcely have any occasion for enacting 
- novel and distasteful laws. Instead of doing so, he will 
maintain all that is health}- and good in a system which is 
suited to the people and cherished by them. 

But some authorities (i) have doubted whether the love 
of the Indians for their local usages had 'hiot been slightly 
exaggerated, and whether it was altogether expedient to 
legislate so as practically to petrify all those usages, and ^ 
thus to prevent the natural modification which they w^ould 
otherwise have received.’’ In J878 Colonel McMahon (the 
Commissioner of Hissar) proposed to omit from the Allu- 
vion Bill the clause saving usages. He thought that the 
Legislature had gone quite far enough in their laudable 
desire to give free scope to local customs, and that there was 
some fear 'dest we should go too much in the other extreme 
and stereotype customs which are unjust in themselves and 
which the people, were they consulted, would wish to 
modify or abrogate”. The instances ot such unjust customs 
were : — 

(a) The local custom of Kish ti ban na (2) on the Beas, 
according to which, when the river suddenly 
changes its course, the jmoprietar}' and culti- 
vating rights to all the land transferred from 
one bank of the deep stream to the other are, 
by this accident, transferred from the former 
proprietors and cultivators to nerr proprie- 
tors and cultivators on the other side of the 
river, even though the change in the course^ 
does not carry away the surface of the ground 
or destroy its identity. Referring to this custom 
Dr. Stokes remarked that nothing could be 
more unjust or iiTalional, or injurious both to 
the riparian owners and the land-revenue. 
Nevertheless in the HoAiiarpur Case (Punj. 

Rec. No. 56 of 1869) the Chief Court of the 
Punjab upheld this usage though saying 'hve 
regret that the custom of Kishtibanna has 
not been lawlunly abrogated, as wt arc fully 
sensible of its evil effects.” 


(1) Ahstmcli of Proceedings of the Council of the Govcrnoi- 
General of India. 1878. Vol. XVII. pp. 246, 247 Per Dt*. Whilley 
Stokes introducing the Alluvion BUI on the 2nd Oct., 1878. 

(2) Rattigan’s Notes on Customaiy Law of the PuniaJy. 2nd lid. 
p. 256. 



IvKC. X 


Tenancy^ and 

mercantile 

customs. 


(h) Dr. Slokcs further stated that the natives of the 
INIadras Presidency would have discarded some 
of their most peculiar usages had they not 
been foiled in their attempts to do so by the 
conservatism of the Court of vSadar Adalat e.g. 
in Malabar, where property was held by those 
indissoluble family unions called UutiK'ad.s, 
where land acciuired by the individual exer- 
tions of any member, which he did not dispose 
of in his life time, belonged to the union, 
there had be^ai constant, but unsuccessful 
efforts to change the local usage for the less 
strictly corporate system of the Mitakshara, 
(c) Dr. Stokes also pointed out that the natives of 
Madras, who were governed by ]\Iitakshara, 
were constantly striving, but, owing to the 
higher Courts, striving in vain, to deal with 
their property as if they were under the Bengal 
law Speaking of codification of custom Dr. 
Stokes said (i) that Sir John bubbock (bord 
Avebury), Mr Tylor and other students of 
])rimitive culture would ])erha])s be gratified 
by the artificial ])reservation of interesting 
specimens of archaic usage, but that he hardly 
thought that that was the function either of 
the legislatures or the Courts of British India. 

When such a staunch supporter of codification in British 
India as Dr. Whitley Stokes speaks thus on this subject it 
^ can safely be stated that the time for codification of the 
Customary baw in this country has not yet come. But we 
should also remember that Dr. vStokes made these remarks 
during the discussion on the Alluvion and Diluvion Bill, a 
Bill in which an attempt was made to codify the law on 
that subject and when he was refuting the arguments of 
supporters of Codification of Customary Law, even when 
the customs were unreasonable and unrighteous. 

Tenancy and mercantile customs which have been 
acted upon by Judges for the last hundred years or so, have 
been examined and criticized by the Judges and it is not 
difficult to find out whether the Judges and the people 
of the country consider those customs unreasonable. 
Whether they are unreasonable or not ther<^^ is no harm in 
having them digested. 

(i) Gazette of India, Supplement, Oct. 1:3, 187S. p. 1600* 


Advantages oi such codification, according to its sup- Lkc. X 
porters are (i) It would bring into greater proniiiaence those 
leading principles which underlie customary law It may 
be said in repl}^ that the customs in British India clearly 
show that they are the customs of a country" where commu- 
nities and families and not individuals are the units of 
society. And at the present time when the ‘bnovement is 
from stains to contract” it is not wise to codify the customs 
which had their origin at a time when individuals had no 
existence in the eye of law. 

(n) In the Punjab and othe# places where a large portion 
of law is customary law, such a code will afford an oppor- 
tunity of completing the regulations of this system in a 
direction which would agree with the needs and progressive 
development of the society, dominant in existing village 
communities, but which can not be introduced under aii}^ 
system of judiciary law 

(ni) Such a code will substitute a large measure of cer- 
tainty where at ]wesent the law is vague and uncertain. 

(iv) It will add unity and clearness to the mere accu- 
mulations of practice 

(t) It will prevent the growth of conflicting precedents 
confusing alike to the administrator of the la^v and to the 
people. 

(vi) It would reduce litigation, which is always fostered 
wdiere laws are doubtful and depend on the view which in- 
dividual judges may take of the evidence adduced before 
them 

(vii) It will preserve the ancient village systems oi 
British India, because if left to themselves and to the ordi- 
nary process of internal development and progress, the 
transition of ideas wdll naturally be from communism to in- 
dividualism, which must necessarily tend to destroy the 
whole village system, and codification of existing customs 
would perpetuate the system of customary law, or at least, 
retard its break iip 

The supporters of codification of Customat}’- Taw 
also point out the following disadvantages resulting from 
the want of a Code of Customary Taw •— (?) A large number 
of points will necessarily remain unsettled, if the customary 
law is not codified, until the highest tribunals have had the 
opportunity cTf deciding them, (/z) Judicial officers are fre- 
quently iiifluenced^by their own peculiar idiosyncrasies and 
thus a large scope is obviously left to the officer presiding in 
each comit to give due effect to liis own individual theories. 



Lec. X ’ 


Method of 
James Wise. 


{ill) There will be legislation by the judiciary to a very 
great extent and the evils of judge-made law will ilourisli (i) 
The advantages ot reducing the customary law into the 
form of a code according to tlieiii are plain and manifold. 
They say that even Savigny, who was against codification 
of the civil law as a whole, recognized and conceded that the' 
recording of customary law was a legitimate object ot legis- 
lation 

Such divergence of opinion amongst the authorities 
makes a careful and thorough examination ot the subject 
necessary. 

Customary law being aainittedly an impoitant portion 
of Hindu I^aw it is necessary that customs and customary 
laws should be ascertained and digested. But the question 
is how are the customs to be ascertained ? If they are to be 
ascertained only by the Judges from the examination of 
private individuals then ^'the looseness of tradition must lead 
to contrary opinions, and even when any rule is established, 
it is likely to be too vague to be easily applied to the case in 
point. Add to this the chance of corruption, faction, 
favour and other sources of partiality among the wit- 
nesses^’ (2) The question then arises how are customs to 
be ascertained ? In the same wav as it was done by the 
Government of Bombay in the last century, as it is done 
by private individuals interested in such sliujv, as it was 
done by the French Government at the end of the 17th 
Century. The Govermneiit of Bombay appointed Steele 
specially for ascertaining the customs and usages of the 
people of Bombay, and helped Borraclaile in the compilation 
f)f his work and we have got Steele’s Laic and Cn.stom of 
Hindoo Castes, Borradaile’s Report and his Guzrat Ca.sic 
Rules. 

'^Having ascertained” says Dr Wise (3) ^Svhere any 
caste predominated, we went there, and invited the Puwhii 
and headman to meet us. Having wrung from them every 
particular and written down the result at once, w^e did the 
same wherever another settlement of the caste was found 
On comparing the records, we arrived at the c<»iiclusion 
given in my notes. If still in doubt, we tested the facts hy 
a third or even a fourth visit I know of no plan so likely to 
elicit tpith as this.” Working on these lines Dr. Wise col- 

(r) For examples see ‘‘The possibilities of codiiic/itkm in India 
in the Law OuarUrly Review Vol XIV pp, 37*^, 374 fi8o8). 

{2} Steele’s Law and Custom of Hindoo Castc<^. Preface p, IV. 
Baneriee’s Marriacre and Stiidhan p. ii. 3rd FX, 

(3) Xislev’s Tribes and Caste; of Bcn^ial Vol I Introductorv 
Kssay pp. XlIT, XIV. 
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lected a ver}’' considerable mass of original information con- X 
cerning the religion, customs, and occupations of the popu- 
lation of Eastern Bengal (i). In vSir Herbert Risley’s 
Tubes and Castes of Bengal the subject of custom has been 
treated from the standpoint of the modern science of 
•anthropology and not from the ,standpoint of the science 
of legislation. Dealing with the advantages of an ethno- 
logical vsurvev f^ir Herbert Risley t-aid, ^biativc society is 
made up of a net- work of sub-divisioiivS governed ])y rules ^ 
which affect every department of life, and that, in Bengal 
at any rate, next to nothing is known about the system upon 
which the whole native population regulates its domestic 
and .social relations ff legislation, oi even executive 
action,, us evei to touch these iclatwns in a satisfactoiy 
mannci , an ethnogiaphic survey of Bengal, and a record of 
the customs of the people is necessary'- . The relations of 
different castes to the land, their privileges in respect of 
rent, their relations to trade, their social .status, their in- 
ternal organization, their rules as to marriage and divorce, 
all these are matters intimately concerned with practical 
administration. For instance, the marriage and divorce 
customs of the lower castes are constantly coming into the 
Criminal Courts, and it would be a decided advantage to 
judicial officers if accurate information could be made avail- 
able on the vsubject ’’ (2), 

In France, the difficulty of ascertaining the customary 
law, and the practical inconvenience which ensued, led to a cnstor.^ai y 

general demand for an authoritative version of such law haw in France. 

In the 15th and i6th centuries Charles YIII and Eouis XII^ 
of France were great supporters of codification of customary 
knv The plan adopted by them was this — The principal 
royal judge of the province was instructed to prepare a preli- 
minary draft with the aid of his subordinate judges and 
magistrates Commissioners — two, three or four in num- 

ber — were then appointed and proceeded to hold local 
inquiiy, at which representatives of the three 'Tstates’^ i e 
clergy, nobility and commons— were present, and at which 
the articles of the draft were fully discussed. Articles on 
wdiich there was a general agreement were at once promul- 
gated, by the Commissioners in the name of the King. 

Points of difficulty were reserved for decision by the local 
Parlemcnt, and the full text, when finally settled, was 
formally registered Iw the Parlernent. In this way the 

(1) Jbld. p. XIV,"" 

(2) Und p, VIT, 



cUvStoins of all the provinces had, by the end of the sixteenth 
century been reduced to a written and authoritative form (i). 

Within the last one hundred ycd^rs good many cases 
involving (iitestions of customs have been decided by the 
courts of law and good many customs have been ascertained 
by the research of i)rivate scholars like Br Wise of Bacca^ 
and also by ethnographic surve_v o{ different provinces and 
by records of the customs of the people. But there has 
been no authoritative attempt to have the customs and 
usages digested Codification is absolutely impossible with- 
ovkt Bigests of customs and customary law. These Bigests 
will show definitely what thr customs are, how much of law 
in this country is customary and also whether there is any 
difference of opinion about the existence and value of any 
particular custom Now we shall discuss how to remove 
the uncertainty on questions of customs There should be 
first a Bigest of all the cases decided by the courts in which 
questions of customs were involved. Customs about which 
there is no difference of opinion amongst the Judges should 
be digested first Then in cases where there is a difference 
of opinion the cases should be digested, but the point of 
difficulty should be reserved for decision by the local legis- 
lature and when settled they should again be digested 

In the next place we should remember that there arc 
many customs which ver}" seldom or never come before the 
courts In such cases if the custom is an important one it 
should also be ascertained with other customs, in the same 
way as had been done in Bombay by Steele and Borradaile 
and in the Punjab by Tupper and Rattigan The ethno- 
--graphic survey of Bengal begun by the late Sit Herbert 
Risley should be continued and investigation carried on 
with a view to find out and ascertain the customs of the 
people. The object of Sir Herbert Risley’s invovstigation 
was twofold (0 Scientific (ethnological) and (ti) adminis- 
trative (famine relief etc) (2). But in future the enqumr 
should be made from the standpoint of view of lawyers and 
legislators Once ascertained, the customs and usages 
should be digested and the digests should be published for 
public discussion Then the digests should be re-edited in 
the light of public discussion with necessary addition and 
alteration. These digests will occupy the same position as 
the Punjab Civil Code did before the passing of the Punjab 
Act. ' 

(1) Ilbert^s Legislative Methods and Forms. 13. 

(2) The Tribes and Castes of Bcn,{fal Veil T pp V, VIT 
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Thirdly the invaluable works of Steele, Borrodaile, Lec. tX 
Tapper and Rattigaii should be revised in the light of the 
judicial decisions and new facts (if any) discovered since the 
publication of those works. 

The most important objection to the compilation of 
such digests is the question of cost True, it will ])e ex- 
pensive to have such digests but the expense will not be pro- cost 
hibitive The plan adopted by vSir Herbert Rislcy may also 
be adopted in this case and if the cost of compilation of 
Sir Herbert Risley's work was not prohibitive, there is no' 
reason to think that costs of compilation of digests* of 
customs will be so. « 

In the last place I should also say that such compilation 
should be done by the local Governments and codes based on 


such digests should be enacted by provincial legislatures as 
part of their reork of special codification. 

Thus we find that codification of customary law is nol 


possible at the present time and will not be possible till after 
the publication of official digests of such law Such digests, 
as I have mentioned before, will occupy the same position 
as that occupied by the Punjab Civil Code before the passing 
of the Punjab Taws Act Such compilations says vSir 
Gooroodas Bauer jec are certainly a desideratum (i) and 
sooner they are published the better for the country 

The work of ascertaining and digesting customs is sure 
to exercise an important influence on the development of 
Hindu and Mahomedan law In the first place, the Digests, 
methodical comparison of conflicting customs, the attempt 
to discover the common xirinciples which underlie them, 
the systematic grouping and arrangement of the custoiijs 
when found will train up lawyers and jurists wdio will be 
imbued with the principles required for successful codi- 
fication In the second place the customs thus ascertained, 
digested and promulgated, will no doubt purport to be, 
and substantially will be, a reproduction and declaration 
of existing customs, but the Digests, being promulgated by 
the authority of the Government, will prepare the mind of 
the people of British India, for the exercise of a systematic 
control by the supreme legislative authority over the domain 
of private law (2), a very large portion of which is still un- 
codified. The subject of codification of the personal laws 
of the Hindus and IMahomedans wdll be dealt with in the 


next two lectures. 


(t) Hindu Lau^of Martiage aud Sttidhan. wd Bd p, 12. 
(2) Legislative Methods and Forms, p. ip 



LECTURE XI. 


Digests of Hin€,u 
and Mahomedan 
Daws. 


Remarks of Sir 
William Jones. 


CODIFICATION OF THE PERvSONAE EAWvS OF THE 
HINDIDS AND ^MAHOTMRDANv^. 

“The principle of decision^ says v^ir William Jones (i) 
^“between the native i)arties in a cause, appeans perfectly 
clear, but the clifficixlty lies in the application of the prin- 
ciple to practice , for the Hindu and Mahoiiiedan laws arc 
locked up tor the most ])art fii two very difficult langiiag'es 
vSanskrit and Arabic, which few Europeans will ever learn, 
because neither of them leads to any advantage in wordly 
pursuits ; and if we give judgment onfy from the opinions 
of the native lawyers and scholars, we can never be sure, 
that we have not been deceived by them. It would be 
absurd and unjust to pass an indiscriminate censure on 
so considerable a body of men, but my experience justifies 
me in declaring, that I could not with an eavSy conscience 
concur in a decision niereh" on the written opinion of native 
lawyers, in any cause in which they could have the re- 
motest interest in misleading the court ; nor, how vigilent 
soever we might be, would it be very difficult for them to 
mislead us, for a single ob^-'ciire text, explained bv them- 
selves, might be quoted as express authority, though per- 
haps, in the very book from which it was selected, it might 
be differently explained, or introduced only for the purpose 
of being exploded.’* In snggesting the remedy for this 
e'^il Sir William Jones said “If we had complete Digests of 
Hindu and IMahomedan Daws, after the model of Jnstiniaiibs 
inestimable Pandeds, compiled by most learned of the native 
lawyers, with aii accurate verbal translation of it into 
English, and if copies of the work rvere deposited in the 
proper offices of Sudder Deivany Adaivliit and of the 
Supreme Court, that they might be occasionally consulted 
as a standard of justice, we should rarely be at a loss for 
principles at least, and rules of law^ applicable to the cases 
before us, and should never perhaps be led astray by the 
Pandits and Maulavis who would hardly venture to impose 
on us, when their imposition might so easily be detected ” 
Sir William Jones, for his own use had a coi>y of Halhed’s 

r 

(i) Letter from Sir William Jones to Lor 4 Cornwallis. Dated 
March 19, 178B. Lord Teignmouflfs Memoirs of Sir William fanes 
PP- 306, 
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Ccnioo Code attested b}" the Court Pandit of the Supreme XI 
Court as good law (i). 

'^Nothing” sa3"s vSir Francis Maciiaghteii (2) ‘S^ut an pvancis 
ascertainment of the law can prove a corrective of this evil Macnaghten. 
Here also we find that the object of codificatioii of Hindu 
'Caw was to meet the administrative eyigeiicies Non- 
Hmdu Judges were entrusted with administration of justice 
and they were unfamiliar with the usages and customs and 
the written law of the people, they had to depend on the < 
interpretation of Hindu and IMahomedan law by the Court 
Pandits and JMaulavis which the European Judges always 
viewed with suspicion, not because the interpreters were 
open to corruption, but because the subject-matter Avas so 
intricate and cai:>able of different interpretations. Hence 
there was a demand for codification. This was at the end 
of the 1 8th century and now at the beginning of the 20th 
, century we have not only the authoritative Sanskrit treatises 
translated into English but have such eminent Judges as Sir 
Gooroodas Bauer jee, vSir Ashutosh IMookerjce vSir Subra- 
mania Iyer, Sir jMuthusami Iyer, Sir Romesh Chandra 
Mitter, vSir Chandra Madhiib Ghose, vSir P. C. Chatterjee, 
vSir P. C Bauer jee, Justices Telang and Ranade, Dwarka 
Nath Mitter and Sarada Charan IMitter well versed in Flindu 
Eaw and modern Jurisprudence It is not to meet the ad- 
ministrative exigencies so much as to develop Hindu and 
Mahomedan Law that codification is necessary But before 
proceeding any further let us examine the nature of these 
two different schools of law and ascertain whether they are 
capable of being codified First let us ascertain the nature^ 
of Hindu Law. 

'TPindu law*’ says Sir Gooroodas Banerjec (3) a 
body of rules intimately mixed up wdth religion, and it was highly elastic 
originally administered for the most part by private tribunals. 

The vsystein was highly elastic, and had been gradually 
growing by the assimilation of new^ usages and the modi- 
fication of ancient text-law under the guise of interpreta- 
tion, wdien its spontaneous growth was suddenly arrested 
by the administration of the country passing to the hands 
of the English, and a degree of rigidity W’^as given to it 
which it never before possessed.” 

(1) “T made the pandit of onr Court read and correct a cotw 
of Halhed’s hook in the original Sanskrit, and I then obliged him 
to attest it as gc)od law, vso that he never now can give corrupt 
opinions whhout certain detection.’' Teignmouth’s Memoirs of 
Sir William Jones, p. 2^7. 

(2) Considerations on the Hindoo LatkK Preface XII 

(3) Hindu Laio of Mania^^e and Siiidhan 3rd Kd. p 7. 
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Not exhaustive 


“We are not x)re])aix‘d to hold” says Justice Sir A. T. 
Mookerjec (i) ^Hhat the rules of Hindu law are so inelastic 
as to be capable of application only to such descriptioUvS of 
interests in property as foniied the subject-matter of transac- 
tions at the time when the rules were first formulated. 
Indeed if the rules of Hindu haw were so narrowly cons- 
trued and applied it would be impossible to administer them, 
because in any case, the courts would be called upon to hold 
a preliminary enquiry as to when a pailicular rule was first 
laid down and also as to what kinds of interest in property 
were recognized at that tiine.^’ 

The Hindu law system is not, and does not profess to 
be exhaustive ; on the contrary, it is a system upon which 
new customs and new proiDositions, not repugnant to the old 
law, may be engrafted from time to time, according to cir- 
cumstances and the progress of society. king” says 
j\Ianu (2) ^'who knows the revealed law, must enquire into 
the particular laws of classes, the laws or usages of districts, 
the customs of traders, and the rules of certain families, 
and establish their peculiar laws, if they be not repugnant 
to the law of God ” Something of the same expansive 
principle is to be found in the rule well-known in the 
Bengal school, that man.v things which are forbidden and 
wrong arc, nevertheless, to be upheld as valid, if actually 
done. Questions of Hindu law never have been, nor will 
be, decided with reference solely to what the law was when 
originall.v propounded by Mann, or the very earliest wTiters 
The Hindu law, w’hich the courts administer, and are bound 
to administer, is that which they, availing themselves of all 
the sources of information at their command, find to be the 
Hindu law’- as recognized and accepted and acted upon by 
the general body of Hindus for the time being (3). That 
the system of Hindu law was elastic is evident from the 
history of growth and development of Hindu lawq which 
may be divided into three periods. In the fiist period the 
Smtis the Vedas were the only authority. Then in the 
second or Smnti period Mann and other Rishi commentators 
were authorities per sc. In cases of conflict between the 
texts of Smtis and Smriiis, some subterfuge was resorted 
to give predominence to the Smriti text and Vcdic text w’as 
shelved away as unsuitable to the conditions of the age. In 


(1) Uamgopal v Narain (1905) 33C. 315, 319. 

(2) Ch. VIII, 41. 

(3) Krishnakamini v Anaiida. (1869) 4 B. Iv R. 231, 287 per 
Maephefson J, 
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the third period commentaries such as the Mitakshara and 
Dayabhaga &c. appeai'ed and became books of authority. 
^'Every Hindu” says Sir Gooroodas Banerjee (i) "^appeals to 
the Fedtrsr as the ultimate source of his law and religion, 
though it may be said, without the slightest exaggeration, 
that his actual practices at the present day differ from those 
enjoined in the Vedas as widely as the language he now 
Speaks differs from the language of those sacred writings.” 

The original authorities on Hindu law are the Srutis oi^, 
the l^'edas, die SmrUis or the codes of law and the coninieiit- 
aries The ]''edas are a body of literature, vast and various, 
written in a language V7hich differs from the Sanskrit of 
Kahdas and of Bhavahhuti , or in other words, from the 
modern Sanskrit, somewhat in the same way as the language 
of Chaucer differs from that of the English literature 
of the present day ; that the body of Sanskrit literature 
known as the TTda? is partly metrical, but mostly in prose, 
the different parts of either the metrical or the prose portion 
were not written at the same time ; though theoretically^ 
and from the Hindu point of view, they are all emanated 
from Brahma Some parts of the said body of literature 
have embodied in them precepts of law^ ; Mann and others 
are credited only with having collected, expanded, and 
put these precepts, often obscure and sometimes allegorical, 
into the form of systematic codes ( 2 ). 

Centuries ago this theoretical status of Mann and other 
sages as mere expounders of the law promulgated in the 
Vedas had become, practically, so far modified that the sages 
had come to be regarded as authorities per se If a doctrine of 
law could be supported by citing a text of Mann its title to 
general acceptance would have been hardly questioned even 
in those days, even then reference to the original Vedas, not- 
withstanding that they were regarded as the foundation of all 
that Manu had laid down, for the purpose of verifying 
whether Manu was right, whether the law as propounded hy 
him was consonant to the principles of law to be found in the 
Vedas, had become obsolete. True, where the Vedas and the 
Smritis are to be found in conflict, there the Vedas are to be 
followed. But this principle was subject to a qualification, 
even at the time we are speaking of ; this qualification was 
-that the authority of the promulgators of the Rishi Insti- 
tutes had bocome so firmly established and people had 

become so little accustomed to see their authority questioned, 

a 

fi) The Hindtt Law of MarriaQ,e and Stiidhan. 3rd Kd. p. 8. 

(2) ^Knlhihalihatfa 011 Mann. I i. 
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that even if a text from the Smriii was found inconsis- 
tent with or contradictory to a rule from the Vedas, some 
means were resorted to, to give force to tlie Smriti and the 
]\^da was shelved away as unsuitable to the conditions of 
the age. 

The original position of Manu and the other Rishi •' 
expounders of law had been completely changed at the time 
when the commentaries, such as the Mitaksham and others, 
^appeared and became books of authority. The compilers 
of these commentaries never think of verifying what the 
Risliis have laid down with what is contained in the Vedas. 
They never entertain the supposition that the Ris'his could 
possibly lay down a single rule which contradicted the 
r<?das' Even where they notice any conflict between the 
Vedas and the Smiiti^, they commonly explain it by suppos- 
ing the existence of some peculiarity in the conditions of the 
age for which the Smriti rule was promulgated, which condi- 
tions, according to their opinion, precluded the application 
of the Vedic rule. Thus wc find that with these commenta- 
tors, the Rishi authors of the institutes of Hindu Eaw were 
the ultimate referees on all points of law. 

vSuch was the state of things when the foundation of 
the British Empire in India brought about a new era in the 
History of Hindu Eaw. The British administrators of the 
Brahminical law felt themselves altogether unable to per- 
form the task of administering the same , they therefore had 
recourse to constant help from Pandits acquainted with 
the Sanskrit works in which their law was to be found. 
But no learned Pundit was willing to explain the principles 
Hindu law to the British administrators (i) because they 
thought it derogatory to be employed by the Government 
and to teach Sanskrit to non-Hindus However this diffi- 
culty was soon overcome and Pundits though not the best 
and most learned, were found who were willing to serve as 
the interpreters of law to the British Judges and to help 
Halhed in his compilation of Gentoo law. But by and by 
the separation between the ostensible and the real adminis- 
tration of law was found to be an extremely unsatisfactory 
arrangement Attempts were also made to have the works, 
accepted by the people as authorities on Hindu law, tran- 
slated into English Thus, a few select treatises, such as the 
Miiakshara, the Dayahhaga, and the VyavaJjixra-maynkha 
, were brought into prominence These treatises were no doubt 
accepted as authorities in the respective! territories, where 


(i) Halhed 's Gentoo Law, Preface XXXV, 


they now obtain, even before the comnienceineiit of the Bri- Luc. XI 
tish administration of Hindu law; but they were certainly not 
held as infallible guides. A particular doctrine of Hindu 
law used to derive a great part of its strength and accept- 
ability from the fact of its having been adopted in one of 
those treatises , but the main support of the doctrine was 
considered to be the sound argument upon which those 
commentators rested the particular interpretation of the ^ 

Rtshi text quoted by them. It is since the administration'^ 
of justice was taken up by the British Judges, that the s^id 
treatises have come to be regjyrded as infallible guides ; and 
latterly, the Privy Council have expressly laid down that the 
duty of an European Judge is not so much to see whether a 
particular doctrine is fairly deducible from the earliest 
authorities as to ascertain whether the said doctrine is con- 
formable to the treatise of the particular school of law which 
is to goven the case (i). Thus at the present day what the 
lawyers and the judges are required to do, is not to enquire 
whether the texts of IManu or of any other sage sanction a 
particular proposition of law, but whether that ])roposilion is 
sanctioned by the Miiaksham or the Dayabhaga. 

Now let us see when were these later day commentaries, 
which are governing authorities now, compiled. Tet us I Bennies School. 
begin with the Benmes school : — 

1. Mitak'^haia of l^ijnanesvara. Latter half of nth 

century. 

2. J^isvesvara Bhatta author of Subodhini and 

Madana Parijata ; flourished about the latter 

half of the 12th century ^ 

3. Madhava Acharyya author of a commentary on 

the Parasara Smriti, 14th century. 

4 Kamalakam author of Vivada Tandava (1612 

Circa). 

5. Nanda Pandita author of Keshava ]^aijayanii 

and a commentary on the MHakshaia (1599- 

1633)- 

6. Mitra Misra author of IbVa Mitrodoya (Beginning 

of 17th century). 

7. Lakshmi Devi better known as Balam Bhatla 

author of a commentary on the Mitakshaia 

(Latter end of 17th century). 

8. Lakshmidhara. Author of Kalpataru. (i4tli 

century) . 

(i) Collector of Madura v. Mutu Ramalinga (1868) i 
1 ; 12 ; V W.R. P.C 17. 
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Piaviia School. 

I. I'ljnancsvara. 

2 Dcvananda Bhaila author of SudIU Chandriktu 
]\Iiclclle of the T2tli century. 

3. Madhava Acharyya, author of a counucntary on 

Pa f asm a SmiiU X4tli century, 

4. Pralalui Riidra Dcva, author of Sara.sJcali Vilasa, 

Beginning of the 14th century. 

^ 5 Wirada Raja, author of I'yavahara Nimaya, Bhicl 

of the 1 6th century. 

Miihila School, ^ 

TT*. ^ 

I. I ijnancsvara. 

2 C hand CSV am, author of \hvada Rainakar. 

1314 A.D. 

3. Wichaspaii Misra, author of \lvada Chinianioni. 
Beginning of 15th century. 

Bengal School. 

I. ]imulavakana, author of Daycibhaga Beginning 
of 15th century. 

2 Raghunandan , author of Dayaiahva Beginning 
of i6th century. 

3. Siikiishna, author of IJayakarnia Sangraha. 

Beginning of iSth century 

4. Jagannatha, author of Vivadahhaugamava (the 

original of Colebrooke’s Digest of Hindu Law) 
end of 1 8th century. 

Maharashtm School. 

I. Vij 7 ianesvara. 

^ 3. Nila Kantha, author of Vyavahara l\Iayiikha. 

17 century. 

3. Madhava Acharyya. 

Ciizrat Schoql. 

I. Vijnanes2cara, author of Miiaksjiara 

2 Nilkantha, author of Vyavahara Maynkha 
From the above list it is clear that almost all the com- 
mentaries on Hindu Law which govern the personal laws 
of the Flindus were composed between the nth and i8th 
century when the country was governed by the Mahoniedan 
Emperors or the British Government and not by Hindu 
Kings Lrue, these commentators were cither Hindu Kings 
under the Mahoinedan Emperors or subjects of Hindu 
Kings under the IMahomedan Emperors. It -is clear from 
these facts that it is erroneous to suppose that Hindu law 
cannot be now changed, developed or 'codified 

Now the question naturally arises ^^How is it that 
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though India was under the Mahoniedan Emperors Codes Ehc. XT 
and Commentaries on Hindu Eaw were compiled in differ- 
ent i)arts of India, that after the beginning of the British, 
rule in this country and during the 19th century there was 
no codifier of or commentator on Hindu Eaw?” 

Medhatithi , Bhoja Raja, Bishvaiupa, Siikaia and other 
commentators laboured for the reconcilation of the several 
vSmritis before the time of Vijnanesvaia. When Vijna- 
ne^vam^s Mitakshani was published at the end of the iith ^ 
century it was accepted as authoritative almost throughout 
India But within a century Devananda Bhatta founded the 
Dmvira School. In another hundred years Chandesvanx 
founded the the Mithila School. In Bengal Jimutavahana 
and Raghimandana effected the most important revolution 
in the 15th and i6th century In the 15th century there 
had been great rivalry between the Pandits of Nadiya and 
those of Mithila. In logic (Nya) the Mxthila Pandits ad- 
mitted the superiority of the Nadiya Pandits and came to 
Nadiya to learn the Nya Shasira or logic But in law, 
the two schools never coalesced. The Mithila Pandii^' 
adhered to works of Chandeshvara and I'^achaspati, while 
the Nadiya Pandit.s adopted the works of Jiniuiavahan and 
Raghimandana. Thus we find that in the 15th Century 
Jimutavahan changed the personal laws of the Hindus of 
Bengal, in the i6th Century Raghimandana took the place 
of Jimutavahana. In the 17th Centur}^ there was veiy little 
change in Hindu Eaw in Bengal, but in the i8th Century we 
find that Srikrishna and Jagannatha amended and codified 
the Hindu Eaw. 

These compilations were made to bring Hindu Eaw in 
a line with the new^ order of things by incorporating new 
custonivS and divsearding obsolete ones. That this was the 
object of these compilations is shown by what is contained To incorpoj ate 
in the works themselves. A striking example of this object disca^rd^ 
is to be found in a passage in Jhramitrodaya which has been obholete ones, 
noticed by Justice Sir Ashutosh Mocker jee in Basanta v. 

Jogendra (i). In it, the author gives as a “reason against 
the acceptance of the view of the Mitak.shara'' with regard 
to the person with whom reunion is permissible “the fact 
that if that were so, then reunion with the daughter’s son 
and the like, which is recognized by practice of all people, 
would become^ improper.” Then again Vijnaneswara him- 
self, when discussing the text prescribing unequal shares 
for sons according ^o the priority of birth, lays down the 

(I) (1905) 33C. 374. 





Lhc. XI general piinciple, that, notwithstanding a sacred text a 

practice which runs counter to the custom of the i>eo])le 
should never be practised and gives several sinking examples 
of those which had become obsolete. So also NilkanLhaf the 
author of Mayukha, in discussing the age of the boy to be 
taken in adoption expressly refers to custom as justifying^ 
the adoption of a man of any age notwithstanding texts to 
the contrary. There cannot, therefore, be any doubt that 
-»sthe treatises mentioned above were intended to incorporate 
new customs and actually did so. Thus we find that the 
Hindu society is as much subject to the laws of progress 
as any other. As time advances a change in the ideas and 
ideals of a nation is inevitable. New ideas naturally give 
rise to new customs. In the Hindu society, which is seem- 
ingly bound by an immutable ancient revelation, when the 
difference between the new customs and the old becomes 
dc\ c]c)piiieiit marked, the legal conscience of the community comes to 
feel a reconciliation between the old and the new necessary. 
Up to the end of the iSth Century this reconciliation was 
made by putting a new interpretation on the old texts. 
Those works which did this best came to be regarded as 
the ruling authority in the particular district or province. 
But from the time when the British administrators took 
up the actual administration of justice the Brahmin 
Pandits of India have been deprived of their 'legislative'’ 
authority and at the same time the British Indian 
Legislatures have declined, except in a lew exceptional 
cases, to legislate on the subject of the personal laws of the 
Hindus with the result that the growth and development 
of Hindu Law have been checked The Legislatures have 
practically left the personal laws of the Hindus untouched 
and whatever legislation there has been, it has been by the 
judiciary. It cannot be said that the rules of Hindu Law" 
have been left untouched by the British Indian Govern- 
ment because the British Indian judiciary is slowly and 
silently but certainly changing them. 

No pandit can now set up a new school of law and the 
schools into wLich Brahmin lawyers were divided at the 
time when the British supremacy was established in this 
country, exist at the present time without increasing or 
decreasing in number. But for the taking away of the 
legislative authority from the Brahmin Pandits by the 
British Government the number of such schools would 
have either increased or decreased. At the present time 
there is a tendency among the Pandits of East Bengal to 


ot iuiiau I yaw 
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deny the authority of the Pandits of Nadiya and to establish Leg. XI 
a new school of their own. But that they cannot do because 
their "'legislative” authority has been taken away from them. 

Thus we find that the spirit of change is there in the 
Hindu community but the Pandits, the former exponents 
•of law cannot incorporate the change with the body of 
Hindu law because the method of legislation has been 
changed and the former legislators have been deprived of 
their legislative authority. The legislative assemblies ' 
cannot help in this matter because they have all along kept 
themselves aloof from all measures of socio-legal reform 
and also from all measures affe<3:ing the rules of Hindu Taw. 

It should not be supposed that the British Indian Tegis- 
laturcs have no authority to legislate on the personal laws xlrit^s^^Indian 
of the Hindus because they have interfered as we have seen i^egislatures to 
before by legislature enactments against Sati and infanticide 
and by the Act validating remarriages of Hindu widows, of the Hindus. 
Then again when the rules of Hindu law arc silent on any 
point, the British Indian Tegislatures can legislate on such 
a point. The right of the legislature to legislate on such 
branch of law has been mentioned b.v Sir James Stephen. 

When the Hindu Taw is silent on any subject, the question 

arises what are the inferences from this silence ? There on any point. 

are two sets of inferences ; the first is the legal inference 

and the second a legislative inference With regard to the 

legal inference, it is a question for the Courts of Justice to 

determine The legiwSlative inference is that in such cases 

the whole question is open for legislation and the legislature 

has a clear right to legislate. "Much has been said” says 

Sir James Stephen (i) "of the obligation of the Britislf 

Government, not to interfere with the religious institutions 


of the Hindus. I fully admit that. It is the bounden duty 
of the Government not to interfere with the old and 
cherished and conscientious feelings and institutions of the 
Hindus. I think, we should have no moral right to break 
up the laws relating to the Hindu family or the custom of 
adoption ; we should have no moral right to interfere with 
their religious establishments, at all events in their present 
state of feeling, and I admit that we ought to consider that, 
in these matters, our legislative discretion is bounded by 
the general principles of Hindu law. But I will never 
admit that it is ottr duty to preserve unaltered every legal 
right of every kind which our courts may happen to recog- 
nize as being vested in Hindus, especially when such rights 
0/ p 326 April 5, 1870. 
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Lec. Xr arise from the silence of the Hindu law and the partial and 

incomplete application of the English law to India. This 
is a state of thing for which it is our duty to legislate with 
a view to what wc must regard as the best interest of those 
for whom wc have to legislate.^’ The next question is how 
are the British Indian legislatures to legislate on this branch 
of law. This question should be decided with reference 
to general princixdes of policy, and to the general spirit 
^ ^ and temper of Hindu society as applied to the subject. 

But before legislating and codifying the personal laws 
Preparation of oF the Hindus it is essentially necessary that there should 
Digests necessary. Digests of cases involving such questions of law and 
decided by the Courts of Justice. In preparing such Digests 
care should be taken to collect and digest the cases on any 
point on which there is no difference of opinion amongst the 
Judges of the British Indian Courts It will be better to 
keep the case law on any point according to one school, 
say the Bengal School, separate from those according to 
other schools, though there may be no material difference 
between these different schools. Thus the law on any i)omt 
on which there is a current of cases all one way in each 
school of law should be digested first and codes may be 
drafted based on those digests. Then the law on those 
points on which there is a difference of opinion amongst 
the Judges should be ascertained and the cases on such 
points should be digested These cases should be carefully 
examined and it should be ascertained whether the judge- 
made law on such points is against the popular inter- 
pretation of the law on the subject It may also happen 
Tihat the decisions of the Privy Council may be against the 
popular interpretation of law, in such cases it will be 
necessary to consider whether the legislature should inter- 
fere and alter the law according to popular interpretation 

In passing, it may be remarked that the treatment of 
the cases in our Law Reports on the lines of the well-known 
series of i^-merican digests, like Lewson*s Monopoly and 
Trade Restraint Case'; will give us Digests of the kind sug- 
gested in this lecture. 

The first objection raised against such codification is 
Obiections to such argument which is often raised against codification 
codification. generally, viz,, codification will tend to the stereotyping of 
rules which under the silent influence of social and political 
forces are in process of change. This objection has been 
discussed and dealt with before and wd have seen that the 
importance of this objection has been over-estimated. It 
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may be further urged by the supporters of such codification 
that non-codification, at all events, in British India, neces- 
sarily implies stagnation and confusion. 

That confusion is the result of non-codification is 
X>roved by the fact that on various points of law thei'e is 
difference of opinion amongst the Judges, not only of 
different High Courts but also among the Judges of the 
same High Court If we take the question of succession 
to the estate of a Hindu prostitute we find that the decision^ 
of Calcutta High Court (i) till 1913 were in conflict with 
those of Allahabad (2) and IMadras High Court (3) We also 
find that the Judges of the Calcutta High Court held dif- 
ferent views on this subject till the decision in the case of 
Hari v, ip in a (4) Then again if we take the question 
of adoption by Naikins we^ find a marked difference of 
opinion between the Bombay and Madras High Court (5) 
and their Tordships of the Privy Cotincil approve of the 
principle on which the cases have been decided by the 
Bombay High Court (6). 

Then we have the law on the question, Avhethcr 
daughters get an absolute estate in their fathers^ estate, 
in a stale of confusion in Bombay The Bombay High 
Court has held that in Ouzerat where Mayiikha and not 
IMitakshcna is the governing authority, daughters get an 
absolute estate in such cases, but the Judges of the Hazin 
Court of Baroda in Ouzerat {Hazur Court in Baroda corres- 
ponds to our Privy Council) have held that Mayiikha is not 
superior to ]\!itaks^hara in Ouzerat and daughters do not 
take absolutely. Here is an instance of a British Indian 
Court administering what it thinks to be Hindu Taw but 
which is really not Hindu Taw at all, at least according to 
Indian Judges The law on this subject in Bengal and 
Madras is the same, but the law, according to the Bombay 
High Court, in Bombay is different from that of other parts 
of India. Now let us see how this state of things has come 
about It has been repeatedly decided by the Bengal Courts, 
not only in cases under the Vayabhaga but also under 
Mithila and Mitakshara law that the estate of a daughter 
exactly corresponds to that of a widow, both in respect to 
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Confusion 
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noii-codificatioii . 
(a) Succession to 
Hindu prostitnte.s. 


(l>) Do daughters 
get an absolute 
estate in their 
fathers’ estate > 


Bombav High 
Court and the 
Haziir Court of 
Baroda. 


(1) Tripuia v. TTarhnati (1911) 3SC ^93. 

(2) Na)ainf v. Trllak (1906) 29A. 4 

(3) Snhbaraya v. Ramasami (1899) 23M. 171. 

(4) (1913)^17 C W. N. 679. s. c 17 C. T J. 438. Sec also Snndaf! 
V. Nemye (1907) 6 C. Tv. J. 372. 

(s) Mathura v %Esu Naikin (i88<4 4 B. Venku v, Mahalfm^a 
(t888) it M. 303 

(6) Ghasifi v Ghaslii (1893) 21 C t^q, 

I4 ■ 
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Law in Guzerat 
different from 
Mayuk'ha on 
the point. 


the restricted power of alienation, and to its succession after 
lier death to her fatlicr’'s heirs and not her own (i). This 
view has also been taken by the Hi£>h Court of ]\Iadras, 
after a full examination of the passage in the Mitakshani 
and of the Bombay authorities which have taken a different 
view. The rulings of these courts have 1)cen affirmed by 
the Privy Council The law as to daughters’ estate in their 
fathers’ property may therefore be taken to be the same as 
^hat which governs widows and mothers in every part of 
India except in Bombay ^layne in examining the Bombay 
cas^s (2) observes ^'In examining the cases in which this 
rule has been applied, one is^ struck by the uniformitv of 
the decisions in themselves, as contrasted with the weakness 
of the reasoning on which they rest, The absolute right of 
the daughter, sister etc is rested upon texts of ]\Iayiikha, 
which seem unable to support the conclusion which is 
drawn from them, and upon a continued reference to the 
definition of the word Stridhamim in the IMiiaks'hara, from 
which, since the recent decisions of the Privy Council (3), 
no inference can be drawn. It is probable that in this case 
the pundits and judges, in tlieir zeal for written 
authority, have striven to maintain by express texts a 
practice which could have been sufficiently supi>ortecl by 
long established and inveterate usage,” 

But if we examine the customary law of Guzerat, where 
Mayukha is considered to be of greater authorih” than the 
Mitakshara we shall find that the customary law of Guzerat 
is entirely opposed to the construction put upon ]\[ayukha 
According to Alaviikha when a ivoinan dies without leaving 
aBy issue her jiroperty goes to her husband or his heirs, 
but according to custom prevailing in Guzerat vsuch property 
generally goes to her father or his heirs {4) In a recent case 
Mr Justice Athafe of the Hazur Court of Baroda has dis- 
sented from the decisions of the High Court of Bombay and 


(1) Dava Bhaga XI 2 §30 Mayne §613 and the authorities 
cited there. 

(2) Mayne §614. p S29 7th Lditioii 

(3) Sheo Shankat V 7 '>cf)z Xu/m/ (1903) 30 T A 202 Shco Perfah 
r Allahabad Banh {1903) 30 I A 209. 

(4) See Sir Mangaldas’s ‘‘Ctistonn prevailing in ihe different 
cities in GuzraV' (2 VoLs.). Out of 215 castes of Guzrat 100 castes 
have given their opinion that in case the daughter dies without 
issue the property goes to her father’s heirs : 47 castes are in favour 
of the husband. In 68 cases either there is no replv or that the 
daughters do not inherit or according to Shastras, Ifi'aiiswct to tlie 
question “If ^ dies leaving him surviving his mother and widow 
who will inherit his property,*’ out of 215 castesij' 129 are in favour of 
mother inheriting, 46 both inherit, 4 only wu'dow’ inherits, and in 
^6 cases according to Shastras, 
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Iiab held that l\Ia3’'iikha is not superior to Mitakshara The i,E;c. XI 

usage of Guzerat is different from what is held to be the 

usage in the Bombay High Court judgment in Dciccoover- 

baec\s case (i) This view is supported by the following 

facts • — (a) That the usual practice in other provinces is 

that the daughter inheriting from the father takes only a 

limited interest like that of a widow That is held to be the 

correct law in all provinces by the Courts except the Courts 

in the Bombay Presidencvu (b) That even in Guzerat be-^ ^ 

fore D^lucoovcrbaec*6 case was decided, there were decisions 

of the courts of Surat and "^roach to the same effect (2) 

and those decisions were given m accordance with the views 

of the Shasiris of those times, (c) That this view is held 

by learned Guzratis who know the customs of that place 

{d) That this view’ is supported by the Hazur Court of Baroda 

in Guzerat The Judges of that court are learned Guzratis 

who know the customs of their own country 

The leading case on this subject in Bombay is Pian- 
jivandas v Dcvkiivu} bcu (3) decided on the Equity side of of the rule 

the vSupreme Court of Bombay in 1859 There the estate in Bombay, 
passed first to the widow and then to the daughters 
vSausse, C J (4) said as to the latter ''What then is the 
nature of the estate they take^ Here again, there are 
differences of opinion, but, dealing with the question 
according to the three works I have mentioned {Mann, ]>ranfnmidas v. 
Miiaksham and Mayukha) we find quoted in the Dcvkuvcfbacc. 
Maynkha (5) a passage from Manu "The son of a man is 
even as himself, and the daughter is equal to the son ; 
how then can any other can inherit his property, biit^a 
daughter, who is as it were himself With reference to this 
point also I consulted the Shastiis both here and at Puna, 
and inquired whether daughters could alienate any, and 
what portion of the property inherited from a father who died 
separate The answ^er was that daughters so obtaining pro- 
perty could alienate it at their wfill and pleasure, and in 
this the Shasius of both places agreed, both also referring 
to the above text 111 the Maynkha as their authority for that 
position On reviewing all accessible authorities, I have 
come to the conclusion that daughters take the immovable 
property absolutely from their father after their motlier\s 


(1) (iRsgH Bom. H C K 130 , ^ . r 

(2) I Borrodailcs Rep 173, 194 , 2 Borrodailes Reports 329, 362. 

(3) (iSsp) T Boia. H C R 130. 

(4) (i8s9) T Bom. n. C. R i 3 <-b 133 - 

(5) IV. Sec. VIII. para 10. 
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4nd Case. 
Vinayak v. 
Lakshmibai. 


death ’’ On referring to the report of the case of Dcvkinuvhai 
it IS clear that the Court took iio evidence whatever as to 
whether the parties were governed by Mayukha or 
Mtlakshani, nor indeed was there any evidence to show that 
Mayukha was regarded as of paranionnt authority in Bombay 
to which place the jiarties belonged nor was there any evi- 
dence that Afayukha had that force in Ouzerat From the 
judgment of Sansse, C J. it is clear that his Fordsliip has not 
^ stated that \\vavtihar Mayukh has ])aramoinit authority and 
over-rules Alitakshara , nor has liis Fordship held that his 
decision was based on Mayukh^, for his hordship in the com- 
mencement of his judgment says ''The books of chief 
authority in this part of India are three, Mann, the Mita- 

kshara. and the ]\'avahara Mayukha Mr Colebrooke 

speaks of the Mayukha as being in the West of India, and 
particularly among the IMarathas, the greatest authority after 
the Ahlakshaia Mr. Borradaile also speaks of these as 
being the three books generally referred to in this part of the 
country I had enquiries made of the Shastris here and at 
Puna, and was informed that these three books have been 
established by usage as authorities in this part of India, 
and for the last eighty \'cars have been referred to as such 
upon the law of inheritance in this Presidency The Daya- 
bhaga and Bay a Katma Saugiaha, referred to in Sir Thomas 
Strange’s preface, are of the Bengal vSehool ” Here his 
Tordship was laying down the rule that Dayabliaga and 
other authorities of the Bengal School had no force in Bom- 
ba,v Presidency and not that Mayukha was of paramount 
authoritv in Bombay or Guzerat ; on the other hand he 
approves of Colebrooke’s statement that in Bombay Presi- 
dency Mayukha ivas the greatest authority after the Mtia- 
kshafa ^ 

The next case in order of date is that of ]hndyak v. 
[.akshmihai (i). The judgment in this case was delivered 
by Arnould J on behalf of himself and Sir Mathew Sausse, 
C J on the 28th March 1861 It is in this case we find for 
the first time that mention is made of Mayukha as a high 
authority on that side of India, while holding that sisters 
succeed to a separated unmarried brother in preference to 
other relations of the father. Referring to Mayukha Ch. TV, 
Sec. 8. paras 14-19 their Lordships said ^'considering the 
high authority of the Afayukha on this side oi India, this 
might alone seem sufficient to establish the position that 
the sister comes next in order of inheritance after the pater- 


(1) (1861) I Bom. H. C. R. 117. 
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nal grand-mother ; bnt according to certain commentators XI 

of the Mitakshara the sister comes next in order of in- 
heritance after the brother . .Of the general authority 
of the Mitakshara on this side of India, there cannot be, 
and in fact, never has been, any doiilit, and on this- point 
‘the Mitakshara is not less clear and explicit than the treatise 
already cited” (i). In this case there is no finding to the 
effect that Mayukha should be preferred to Mitakshara, on 
the contrary the judges held that both authorities agree in 
the conclusion that the sister succeeds and takes an absolute 
estate like daughters in Devkiivcihaccks case. 

The third case is that of Navaharn v Nandkishoi (2) -^nl Case. 

In that case Ariiould (Acting C J ), Forbes and Warden Kavaham v. 

JJ said (3) ^'Therefpre according to the usage of the caste • 

to which she belongs, which usage is in accordance with 
the Hindu haw, as interxDreted by the authorities which are 
of most weight in the Bombay Presidency, Rukshmani, the 
only daughter of halita, is the heir to the immoveable 
propert}” u'hich I^alita inherited from her father, Uniedram ” 

The authorities referred to in the above passage are to be 
found at page 212 of the Report, where their hordshijis, 
say ^^The author of the Mitakshara would appear, therefore, 
to hold that the property received (or inherited) by a woman 
from her father after her marriage is woman’s property. 

The opinion of Nilkantha, the author of the Mayukha, 
appears to be the same.” Thus we find that the learned 
judges have not only decided upon the special usage held 
proved before them but have also relied upon the oxiinion 
rightly or wrongly formed by them that IMayukha and^ 

MitakMiara agreed in what they wore going to decide. 

The 4th case is that of Haribhat v Damodarbhal (4) 
in this case the jhidgmeiit is a short onexand there is no lUvibhat v, 
discussion as to why and for what reasons a daughter takes 
an absolute estate 

All these cases do nothing more than confirm the pre- 
vious rulings in i Bom. H. C. R. 117, 130, 209 

The fifth case is that of Bahaji v Ganesh (5) It was 
decided by Westropx> C. J. and Kemball J. and is based on Babaji v Gane.di, 
the rulings already quoted. 

The sixth case is that of Balakhidas v Keshaivdas (6) 

(1) Vinayak v. Lakshmi Bai (1861) x Bonn H. C. R T17, 132, 125. 

(2) (1865) i*Bom. H C. R. 2t»9 

(3) X Bonn H. C. R. 2x7. 

(4) (187B) 3B. jyfi 

(5) (1881) 5B. 660. 

(6) ^881) 6B. 85. 
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decided by ]\Ielville and Keiixball JJ. In tliis case it was 
held that in those parts oi the Presidency of Bombay where 
the doctiines of the Maynkha prevailed daughters took not 
only absolute but several estates and consecpieiitly wdien 
without an3’' issue might dispose of such i)roperty during 
life or might devise it by will 

]\Ielville J in delivering judgment of the Court ob- 
served in p 87 '‘The decision of the Acting Asvsistant 
^ Judge that daughters take by inheritance a joint CvState, 
w’jth right of siirYivorship is 111 accordance with the law^ as 
laid down in Madras and^ Bengal The only question 
we have to consider is wiiether the rule is the same on this 
side of India In this Presidency and especially in Gujrat 
from whence, this case comes, the ]''yavahara Mayukha is a 
principal authority ; and on the strength of Chapter IV, 
§10 of the Mayukha it has become the established rule in 
the Presidency that the daughters take by inheritance an 
absolute estate and not a limited interest as they wxmld under 
the Mitakshara (Miiita Widuganadha Trevar v. Bojli 
Singa. 8 I. gg.) The concluding wxnxls of the same 
paragraph viz If there be more daughters than one, they 
are to divide (the estate) and take (each a share) seems to 
us sufEcieiit authority for holding that, where the doctrines 
of Mayukha iircvail daughters take not only absolute but 
several estates and consequently not having any issue may 
dispose of such property during life or may devise it by 
wnlld’ In this case, the case of flat ib hat v Damodarbhal 
{3B 1 71) w'as relied upon as the authority of the proposition 
Jaid down in this case. 

It is clear from this judgment that Mayukha became 
more and more important in the estimation of the High 
Court of Bombay and that High Court gradually accepted 
the importance of Mayukha as time went on In this case 
Bombay High Court advanced a stc]) further viz that not 
only the daughters under the Mayukha take absolutely but 
take an interest separately and not jointly This is a 
decided departure from the Mitakshara because under 
Mitakshara daughters take a joint estate and take the share 
or interest of one who dies by survivorship whereas 
according to this decision daughters take separately and in 
the death of any one of them her share goes to her heirs 
and not to the surviving daughter. ♦ 

The seventh case is that of Bhagiiathi Bai v Kahnu- 
jirav (i) This is a decision of a Fifll Bench of Boni- 


(t) (1886 October, 6) iiB. 285. 
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bay High Court on a reference made by Sargent C J. 
and Birdwood J having regard to the Privy Council deci- 
sion 111 the Madras case Miitta Vadii v. Doia Singa 
(8 I A 99) stating as one of the reasons of reference viz 
^^For the defendants however it is contended that since 
’the decision of the Privy Council in the Madras case (the 
case above cited) the \ueiv hitherto prevalent in the Presi- 
dency can be enforced only in cases governed by Mayukha 
Ch IV v> 13 paras 25 — '26 and that in cases depending on 
Mitaks'hara only the heritage of the daughter must be re- 
garded as a life interest the Judicial Connnittce having dis- 
tinctly said that Mitaksham is not to be construed as con- 
ferring on any woman taking by inheritance from male a 
Stridhan estate transmissible to her own heirs The 

present case is from the Ahinednagar District wdiich is not 
one of the districts generally held to be subject to the 
Mayukha, The question therefore now arises which in 
the case of Dal pat v Bhagecan (q B 301) was left unsettled 
as that case though subseciuent to the decision of the Privy 
Council was governed by the Mayukha ” Mr Telang 
argued the case for the appellant and Mr v^hantarani 
Narayan for the respondent West J. delh’ered a long 
iudgment West J at p 234 observes ^‘The special and 
almost paramount authority which the J^yavahaia Mayukha 
has gained in Ciijrat and the city of Bombay is not recog- 
nized in other parts of this Presidency ’’ 

Wherefrom and on what authority His Tordship pays 
the compliment to Mayukha is not to be found any where 
except what His lyordship himscll observes at pp 294 — 295 
in the following words — ''The special and almost para- 
mount authority which the J^yavahara ]\Iayukha has gained 
in Gujrat and in the city of Bombay is not recognized in 
other parts of this Presidency. Yet it must not be supposed 
that the Vyavahaia Mayukha presents a development of 
Hindu Law connected in any particular way with the reli- 
gious or social system of the Gujratis. Before the 
Mahratta conquest of Gujrat in the middle of the last 
century it had long been under IMahomedan rule The 
customary law of the Plindiis had almost dwindled awaiy 
into mere rude caste usages and the Brahmanical influence 
had almost perished The J^'yavahara Mayukha was one 
of the latest products of the Mahratta School, and had 
gained the eminent position w^hich it has retained in the 
Deccan. The MaliVatta Brahmins following the Tvlahratta 
chiefs into the newly-conquered country naturally took 


r^Ec XI 
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Bhagnathi Bal 
V Kahniifnav, 
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Le:c. XI l)<K)ks with them and of tliCvSc the ]\vavahara 

May Ilk Jut wus the most coinprehcusive and cliaracteristic. 
In (hijrat it had virtually no rival and as Hindti polity was 
revived there it took a place analogous to that of the Roman 
Law in mediaeval Kurope, with the Mahratta Brahmins as 
its ex])ositurs. Hence arose the somev^dlal strangle consc-' 
tpience that the IMahratta doctrines ot the IMayukha cnjiwed 
a more undivided sway ovei CUijrat than amoimst the 
]\Iahrattas themselves, who had men of wide learning and 
copious sources oi information at hand. Both in Gujrat 
and the Mahratta country the doctrines of the ]\vavahaia 
Mayiikha and Mitakshaia fre largely tempered by caste 
customs CvSpecially among the lower orders as may be learned 
from the collections of Steel and Borradaile the latter now 
in course of publication by Sir Mangaldas Nathubhai.^’ 
The eighth case is that of Jankihai r. Stindrahai (i) 
This case came from Ratiiagiri District where it is 
admitted by all concerned that IMaynkha is not pre- 
ferred to Mitakshara Birdwood and Jardine JJ. have 
held that even under Mitakshara law the daughter takes 
an abvSohite estate and that on her death the property does 
not pass on to her father’s heirs but to her heirs who accord- 
ing to Mitakshara will be the daughter’s daughter and not 
daughter’s sop. 

The ninth case on the point is that of Rinda Bai t 
A nacharya (2). In this case Sargent C J. held that even in 
Belgaum sisters inheriting from brothers take an absolute 
estate like daughters and they take it severally and not as 
joint tenants. 

* The tenth case is that of Gandhi Maganlal Bai 
Jadab (3). In this case a maiden daughter is held 
taken an absolute estate under Maynlcha and 
the heritage passed on to her grand-mother (father’s mother) 
on her death as the grand-mother’s stridhan and she also 
took an absolute estate. It is a very important question 
as far as the estate taken by a grand-mother as heir to her 
maiden grand-daughter is concerned and all arguments were 
directed to that point The right of a maiden daughter to 
inherit was not questioned at all and as to her estate both 
sides conceded that according to the cases, already noted, 
she took the property as her stridhan and absolutely. 


Sill Case. 
Jankihai v 
SunddralutL 


gtli Case. 
Rinda Bai v, 
Anacharya. 


10th Case. 




(1) (i8go, April 12) 14 B 612. 

(2) {1890, December 2.) 35 B. 206 

(3) (1S99, September 14) 2/] B. 192, 
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So niiicli for the cases decided by the Bombay High Bec. XI 
Court. 

Now, it is admitted bj" the judges of the High Court of 
Bomba}^ that Mitaksliara is the general authority in Guzerat. 

It is admitted by West J that Mayukha came into promi- 
nence in Gujrat after the IMahomedan invasion and as it 
is a book written by a JMaratha Pundit, the Marat ha 
Brahmins took it with them to Gujrat and the work acquired 
influence and acceptance. 

But the judgment of Athale J of Baroda court slipws 
that ]\Iayiikha never acquire^ such prominence in Guzerat 

As to the question what construction should be put 
upon ]\ritakshara, West J is entirely wrong in supposing 
that the Judicial Committee meant to sanction two different 
constructions, diametrically opposed to each other, of 
kshara, one for Bombay only and another for the whole 
India except Bengal so far as it is governed by JJaya BJiaga. 

From the review of cases given above we find the Judges 
of the Bombay High Court to hold that the Judges of Baroda 
Court and the learned pandits and authors of Guzerat ‘hlo 
not know what their own language means and what their 
ciivStoins are ’’ 

Then again Ruro])ean Judges sometimes decide cQvSes 
without discovering what the real dispute is, and decide them 
oil reasons and arguments which are altogether beside the 
mark (i) 

In many cases the European Judges have failed to 
appreciate the fact that the customs and usages by which 
the Hindus govern their lives are in fact the Plindu common 
or customay law ; and in some cases they have accepted as 
Hindu law dicta which arc to be found in some Sanskrit 
books which happen to have been translated into English, 
but vdiich do not at all represent the customs and usages 
which are, or ever have been, in force among Hindus. “It 
is strange’^ says Sir Comar Petheram (2) “that even now 
when the best informed among the Hindus have 'written 
books in English to tell us what their customs arc, English 
Judges appear to think that these men do not know w^hat 
their customs are, or know what their own language means. 

The following arc the two important points on which 
the decisions of the Privy Council are not approved by 
Hindus thenrselves as being opposed to Hindu Law. 


Kuropeaii Judges 
and questions 
of Hindu kaw. 


Opinion of 
Sir Comar 
Pctkcrani C J. 


(1) See the article “English Judges and Hindu Law” in 14 kaw 
Qiiaitetly Review, 393 (itSpiS) by Sir AV C, T*etlierani. 

(2) ^ (189S) 14 k Q R. 394. 

45 
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Adoption of an 
only son. 


Vyavahara 

MaMka< 


The Judicial Conimiltee has ruled : —(^t) that an adop- 
lion by a man who liUvS at the time a sou either real or 
adopted is invalid, and (h) that siinultaneous adoptions by 
the several wives oi widows of the same man are all in- 
valid, or that, if such wives or widows make adoptions 
successively, all but the first are invalid. 

^Tt is remarkable'^ says 8ir Comar Petheram (i) “that 
in each case the En^shsh Judges have refused to accept the 
^Ssi^hnions of the Hindus themselves as to what their own 
customs are.” The first ruling is based on a misapprehen- 
sion of the value of Dallak Mi mans a and Daitak Chandtika, 
and is not in accordance with the ]>recepts of the Hindu 
sages. The second decision is not only based upon an entire 
misapiDrehension of the meaning of Hindu law and usage 
of adoption, but is opposed to the practice of Hindus all 
over India This ruling has very little effect on the custom 
itself and the only effect of this ruling has been and will be 
to hand over the property of the people who adhere to their 
own customs to the money-lenders. “This particular deci- 
sion” says Sir Comar Petheram (2) “has already destroyed 
more than one respectable family, whose only crime has 
been that they have followed the customs of their fore- 
fathers, and it will dcstro}-^ more unless some means can 
be found by which it can be reversed.” The only authority 
that can put this matter right is the British Indian Legisla- 
ture and the only means is by codifying the law on the 
subject. 

Another point of Hindu law on which there has been 
a ^ood deal of difference of judicial opinion is whether the 
adoption of an only son is valid Up till the year 1S99 there 
was no decision of the Privy Council on this subject, and it 
had been held by the High Court of Bengal that such 
an adoption was invalid altogether. But the contrary view 
had been laid down b3^ the High Courts of ]\Iadras, Bombay 
and Allahabad. But in 1899 the ’Privy Council settled the 
question by holding that the adoption of an onhT- son having 
taken place in fact is not null and void under the Hindu 
Law (3) But the discovery of Vyavahara Matrika 
of Jimutavahana by the Hon’ble Justice v^ir Ashutosh 
Hooker jee has unsettled the point at least so far as Bengal 
is concerned ; because according to that authority such 


(1) (189S) 14 L. Q. R. 405* 

(2) (1898) 14 L Q R. 404- ^ 

(3) Sri Balusu Gunclm,^a v, Sri BaJusti 'RamaMdimamma (1890) 
26 I, A. 113. 


an adoption is totally null and void. Now the question XI 

is whether the Hindu law on this subject as in force in 
Bengab or its interpretation the British Indian Courts 
should be given effect to. The law on this pointy in 
Bengal, was settled in one way in i86S, the rule laid down 
in that year was in force till 1899 when the Privy Council 
ruled it another way, then in 1912 Vyavahaia Mahilia uas 
discovered which shows that the rule laid dov 11 by the Privy 
Council is not really a rule of Plindu law as prevalent 
Bengal. Now it remains for the legislature to settle it^one 
wa}" or the other ^ 

Another cause of confusion, in the absence of codi- 
fication, is that some of the authoritative texts of 
Hindu law may be interpreted differently. It has some- p^es the \ddow 
times happened that the same text has been the basis exclude other 
of two contradictory interpretation. One such text is the undivided faiiuly^ 
celebrated one of Yajnavalkya '^The wife and daughters 
also, both parents, brothers likewise, and their sons, gentiles, 
cognates, a pupil and a fellow student on failure of the first 
among these, the next in order is indeed the heir to the 
estate of one who departed for heaven having no male 
issue, ddiis rule extends to all persons and classes*’ (i) 

In the Courts of British India there are some decisions to 
the effect that the widow of the last male survivor of an un- 
divided Hindu family succeeds to the whole family property 
as heir, to the exclusion of other females in the undivided 
family, who are given only maintenance. It is worthy of 
remark that the text cpioted above is cited by all viz by those 
who give the inheritance to the widow alone of the last 
deceased male member of an undivided family, to the ex- 
clusion of his mother, as well as by those wdio give the 
inheritance to the mother exclusively or^to the mother and 
widow in equal shares. 

If we examine the passages in West and Biihler’s Digest, 
in which the inheritance is given to the widow to the exclu- 
sion of the mother of the last deceased male, Ave find that no 
notice has been taken of the fact that the last deceased male 
had not separated from his father. The learned authors 
seem to have adopted the principle that the widow of the 
last deceased male inherits the whole family property irres- 
pective of the question wdicthcr he had separated himself 
from his caparceiiers or not. Moreover, as they have put 

(i) Mifakshaftt Vvavaharadhyaya, folio 5s, page 2, line i. 

Stokes' Hindu Law Books, p 4^7 West and BuMer p 312 . Shyama 
Charan Sarkar’s Vyavastha Darpan. 3rd Kd vol. I p 29. 
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Lkc. XI thcvSc vyavaslhas under Clui])ter II, headed ^^Heirs of sepa- 

rated person” they seem to imply tliai the last deceased male 
West and liulikr should be re^^arded as a separated person, thoiti:’h he had not 
separated huiivSelf Iroin the united hiiuil3a A.aain in their 
Introdiielion p. P3 tiny, after noticing* TTiiohstructed vSuc- 
cession, say “As the descent of proper^ varies under the 
Hindu haw, chiefly according to the natural and the legal 
vStatus of the last possessoi, it will be convenient to dudde the 
*^'‘^j:^'iles on this sul^ject according to the latter principle.” 
They seem to take no account as to whether the “last 
possessor” had separated himself from his coparceners or not. 
The point, therefore, for consideration is whether the last 
deceased male of a Hindu family can be held to be a separated 
person, though he had not separated himself from the united 
famil3\ The Mitakshaia, the Mayiikha and Vira Milro- 
daya and other books which follow the Mitakshara arc una- 
nimous on the point that the text “The wife and the 
daughters also etc.” pretoibes the order of succession to the 
inheritance of a male who “being separated from his co-heirs 
and not subsequently re-united with them, dies leaving no 
male issue ” Now the question is whether the attribute 
“being separated from his co-heirs” can be jiredicatcd of the 
last deceased male who, as a matter of fact, did not separate 
himself from the united family. It is argued b}’^ some that 
as he had no male coparcener to separate from, at the time 
of his death, he should be regarded as “separated,” though 
he could not be included under the primary or literal mean- 
ing of that word. But the answer to such an argument is 
that to regard him as “separated” w^ould be to regard him 
tlTat which he deliberately avoided. Then again we should re- 
member that the attribute “separated” is a relative attribute, 
and belongs to bojlli the persons who are to be regarded as 
separated from one another. If the last deceased male is to 
be regarded as “separated,” it invariably follows that the 
other males from whom he is to be regarded as “separated” 
must also be regarded as “separated” from him. It would 
thence follow that by regarding the last deceased male as 
“separated” evety’* male co-heir in the united family who 
pre-deceased him without separation would have also to 
be regarded as “separated,” so that every unseparated mem- 
ber of a united Hindu family would have to be regarded as a 
“separated” member thereof. This rcductio ad ahsurdum 
ought to lead to the conclusion that it cannot be predicated 
of the last deceased male in a united Hiifdu family that he 
was “separated” from his co-heirs. 
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^riie question now arises . by what rule, then, is the Lijc, XI 
succession to go in such cases ? The answer is as follows : — 

The last deceased male person is to be held under the 
circunislanccs as ' hinseparated’ ’ and the family a united 
iamily. The rules for the partition of the estate of a 
‘united laniily at the time of separation should therc- 
lore apply If the surviving females cannot agree to 
continue as a united family, the same rule by wdiich 
partition is effected between males when they separate, 

and divide the ancestral estate should be followed in 

* 

effecting partition between females of a linited family 
when they alone are the surviving members, unless by 
special texts a different mode is enjoined or partition pro- 
hibited. Thus, each widow, when no male is living in the 
united family, would represent her husband, and the estate 
would be divided into as many shai'es as it would have been 
had the husbands of those widows been alive and had pro- 
ceeded to partition It the system of Inheritance and Parti- 
tion expounded by f h/naaceshram Sicami and his followers, 
and the constitution of a united Hindu family be considered, 
the aliove general rule of partition udien females alone sur- 
vive in the family will be found to be in consonance with 
reason, justice and the Hindu Paw. As lljuancshvara is a 
champion of the right of inheritance of wives, he cannot 
reasonably be supposed to have left unprovided for the case 
of wives in a united family, when the husbands of all of them 
should happen to have died. It is an admitted fact that the 
rules of inheritance in an undivided family arc not elaborate- 
ly given in the Mitakshara and other books, but only by way 
of diklvadar^Jiana i.c, indication of the principle to be 
followed . 

The l^y avast ha given in Shama Charan Sarkar’s 
l^yava'^iha Chandfika (i). ^‘The estate of a man wlio died 
while unseparated from, or reunited wuth, his coparceners, 
is inherited by his son, fatherless grandson, and the great- 
grand-son whose father and grand- father are dead; on failure 
of them by those coparceners or co-heirs with whom the de- 
ceased was joint in estate, but not by his wodow, daughter, 
daughter’s son, mother, grand-mother and any other female 
■ — ^as they, having no right by birth, could not represent the 
deceased in the undivided property, nor arc they his co- 
heirs or copai;;ceners by birth.” 

In view of the considerations set forth above, this 
VyvasLha reciuires 1:o be supplemented by the additional 

(i) Vyavastha Chandrika. Vol. I, p. 216, para iBi. 
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I.KC. Xl t-ulc viz. *'vvheu no iiicniber exists in the xmiled famil\% 

each {eiuale in the family rein'csents her husband and takes 
the share which he would have taken.’’ We should also 
notice that the note in p 34 Pt. 11 of volume I of ]\vavastha 
CJiandrika to the effect that the opinion of the Agm Sadar 
Adawlat Paundit that the wife and daughter-in-law of a 
deceased Hindu who died after her son without se]>arating 
from him woxild inherit the family property in eciual shares, 
fallacious, is not consistent with the views of Vijnauc- 
sJ^vanx, For the reasons mentioned above the opinion of 
the Agfa Sadai /Idaichd Paii^ii is the correct view" of Hindu 
law as expounded by Jljnancshvara (i) 

Unless a rule of partition like the one suggested above 
be deduced, the spirit and the system of a united Plindu 
faniiU and of the Hindu Law become violated. In general, 
the united S3’'stein of the Hindu family is intended to benefit 
its members, not to inflict permanent disadvantage on any. 
It appears against the spirit of the Hindu Law, and also 
against reason and justice, that the mother, who, when she 
has several sons and they divide, is entitled to a share 
equal to that of a son, should lose that share and get 
mere maintenance when only one son should happen to 
live Those who know intimately the system and working of 
a united Hindu family will easily realize that the mother-in- 
law is one of the principal venerable relatives to whom a 
daughter-in-law is to perform her duty. In that system, 
the mother-in-law is the highest object of veneration and 
duty to the females of the family, as the fathcr-in-law" is 
.to all The maie-} familia'i is a .special objccl of considera- 
tion wdth the Hindu lawyers. She is the only female that 
gets a share equal to that of a son Thus the decisions of 
the British Indian Courts in which it has been held that the 
daughter-in-law excludes the mother-in-law is not consistent 
with Hindu Law and custom and this confusion can only be 
removed by the Legislature. We have already noticed that 
even the decisions of the Judicial Committee may lead to 
stagnation and stereotyping of law. 

The second objection is that there can be no .such codi- 
fication without giving offence to the people of the country 
Second Objection, because religion and law^ are mixed up in this country 
True, Hindu Law is not law in the ordinary sense of the 
word, in Hindu Law rules of civil conduct ar^ not distingu- 
ished from religious ordinances But this fact has deterred 



(1) Calcutta High Court has declined to accept the view of 
the Agra Sadar Adawlut Pandit. 
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neither the Legislature nor the Judiciary from changing Lhc. XI 
the rules of Hindu Law (i). Sir C P Ilbert, while discuss- 
ing the question of codification of the personal laws of the 
Hindus and Mahonicdans, says that the supporters of 
such codihcation underrate the difficulties of such a task. 

^^Those difficulties arise, not merely from the tendency of Ilbert 's opinion, 
codification to stereotype rules which under the silent in- 
fluence of social and political forces, are in process of change, 
but from the natural sensitiveness of Hindus and Malio- 
niedans about legislative interference with matters closely 
touching their religious usages and observaiic'es, and from 
the impossibility in many cases of formulating rules in any 
shape wdiich wall meet with general acceptance. It is easy 
enough to find an enlightened Hindu or IMahomedan like 
Sir Syed Ahmed Khan, who will testify to the general desire 
of the natives to have their law^s codified. The difficulty 
begins when a particular code is presented in a concrete form 
Even in the case of a small community as the Khoja<!, who 
have contrived to combine adhesion to the Llahomedaii creed 
with retenlion of certain Hindu customs, it has, up to this 
time, been found impossible to frame a set of rules of in- 
heritance on wdiich the leaders of the sect will agree And 
any Code not based on general agreement w^ould either cause 
dangerous discontent or remain a dead letter The mis- 
conceptions which have arisen about the recent Guardians 
and Ward^ Act, the authors of wdiich expressly disavow?'cd 
any intention of altering native lawq illustrate the sensitive- 
ness which prevails about such matters’’ (2) 

So far as the first objection that codification stereo- 
types law is concerned we have already examined it. So 
far as the second objection, that codification of personal 
laws of the Hindus and IMahomedans will give offence to 
them, is concerned, I shall show here that if the three follow- 
ing conditions precedent arc satisfied, the force of this argu- 
ment wdll be greatty minimised First, there should be a 
complete Lex Loci of family relations and family property. Conditions 
We have at present, more or less connected with Family satisfied. 
Relations and Family Property, the following Acts viz 
The Indian vSuccession Act 1865, Hindu Wills Act 1870. Condition. 
The Probate and Administration Act, 1881 ; The Trusts Act 
1882, Civil Marriage Act 1872 ; The IMarried Women’s Pro- 
perty Act 1874* ; The Indian Majority Act, 1875 ; and Gnard- 

(1) Kolita V Kolltany 7 T A, 1x5 See also X7C. 4q<S ; 19C 4x2 ; 

20C it 6 ; 22C. 6x9. 

(2) Ilbert’s (lOVonmcnt of India Ch IV, p 310, 
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IyBIC. XI and Wards Acl» iSqr. Now, stiiKs should be taken to 

complete the list by passiiii^ ActvS relating to other branches 
of this subject. It might be mentioned here that in spite of 
the misgivings of vSir C. P. Ilbert the Ouaulians and Wards 
Act is working smoothly at the present time. Secondly, 
vSeccnd OaKlilioti. there should be facilities for change of personal laws without 
change of creed ‘‘The development of the Indian society’^ 
vsays v^ir Payinond West (r) “ninst be mainly on two lines, 
^*^lhe line ol physical science and the line of economic develop- 
m^‘nt. The nncertainty of the family laws of the ITindit 
was a conlimial impediment to progress/’ To avoid this 
evil Sir Raymond West proposed that it should be com- 
petent for any Hindu to take up a status which would bring 
him, for all economical purposes, for trading and holding 
propert}'", under the general law. He pointed out that in the 
working out of the land banks it had been largely the 
policy of the authorities to refuse to have dealings with any 
property held by a joint family or in which there were joint 
rights. That indicated to him that the Hindtt family 
system must be a considerable embarrassment to their pro- 
gress in the economic sphere. 

Then again in Madras, some years ago, the Gains of 
Learning Bill was introduced into the local legislature with 
the object of taking away a certain class of property out of 
the operation of Hindu Law as prevalent in that lU'ovince 
According to Hindu Law, the quantum of education 
received from family funds by an individual at an age when 
lie could have had no voice in the matter, very often deter- 
mines whether he is to be the sole owner of any property he 
may subsequently acquire as a man by his own skill, unaided 
by any ancestral property, or whether he should share the 
property so acquired with all those individuals who 
might be supposed, from their common interest in the 
original family fund from which he was educated, to 
have contributed towards the expenses of his education. 
This quantum of education wdiich would enable the other 
members of the family to claim and appropriate a man’s 
savings as joint property has always been a vexed question. 
It has given rise to much litigation, and the various Indian 
High Courts have given conflicting rulings on the subject. 
This branch of Hindu law is widely believed to be res- 
ponsible for the demoralisation of Hindu family life, as well 
as for much dissension and strife. To set this question at 
rest, and in the interest of Hindu famfites, f^ir Bhasliyam 
(i) Asiattc Quarteily Rcviete. (1S9S) p 419, 
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Aiyaiigar^ the leader of the IMadras Bar, sometimes a Lec XI 
Judge of the High Court, and himself a member of one 
of the highest castes, introduced a Bill into the IMadras Legis- 
lative Council. He was supported by two other Indian 
gentlemen, vSir Muthusanii Iyer, at that time a Judge of the 
High Court, and Sir Subramaina Iyer, both orthodox 
Brahmans. The Bill was under discussion for several years : 
the opinions of various leading men throughout the Presi- 
dency were taken, and it was finally passed by the Legisl^-^ 
tive Council without any dissentient voice But though 

the measure was influcntiallv su]>ported, thefe was also con- 

. . . .* n 

siderable opposition to it mainly from orthodox Brahmanism. 

At last the Governor of Madras felt himself compelled to re- 
fuse his statutory assent to the Bill, which accordingly 
never became law. Here we find a large number of Hindus 
willing and anxious to change their personal law on a cer- 
tain point but could not do so. If they are allowed to 
change their personal law without change of creed then 
their just demand will be satisfied 

Then again, in Bengal it is sometimes stated that as 
daughters’ rights to fathers’ estate arc very much restricted 
in their nature, it is necessary and dcvsirablc to see daughters 
well provided before the death of their fathers, it is necessary 
that girls should be married young But under the present 
circumstances, heavy demand of dowcr\g parents’ inability to 
meet the demands of the bridegroom’s party, unwillingness 
of youngineii to many early, and various other exigencies of 
time do not allow the desire of the father, to see the daughter 
provided for by marriage, to be fulfilled If by some chance 
or for any reason there is no testamentary disposition tlie 
daughter will have no claim on her father’s estate except for 
her marriage expenses. Under such cii-cumstances some 
people maintain that it will be better to allow any Hindu to 
change his personal law of succcvssion without change of 
creed. A Hindu cannot say that questions relating to suc- 
cession to his estate should be governed by the rules laid 
down in the Indian Succession Act and what is wanted now 
is a permissive Act allowing any Hindu to change his 
personal law on the subject without change of creed. Such 
a permissive Act will help the solution of the difficult 
question of the personal laws of Hindus and Mahomcdaiis 
But the fate^of several recent permissive Bills clearly shows 
that the passing of vsuch a Bill is very difficult 

The Menions'of Bombay arc a small community of about 
8,000 souls who have been governed up to the present time 
4'6 
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in the matter of their inheritunee 1)y a cnstomary law which 
has been eX]>onnde(l in a scries of decisions of the Bombay 
Hi.£4h Coiut. The (ine>stion of definiipa* and specifyini^ the 
law by which their inheiitance .should be guided had been 
before the bocal (Government and the (Government of India 
for many years. In i8c)t) the CGovernment of India were ad- 
vised by the Bombay (Government that the general feeling of 
the IMcmoti community was that the customary law should 
govern the inheiitance of members of the community as a 
^meral rule, but that power should be given to particular 
menibers of the.coniimmity who .so desired it to differentiate 
themselves and by a formal regfstcred declaration pronounce 
themseh^es and their families subject to the ordinary IMaho- 
medan law of inheritance On that understanding a Bill was 
prepared and introduced into the Oovenior-Getierars 
Council When the v^elect Committee .sat upon that Bill 
in i8q 7 the bcgislature was informed that the Mcmon com- 
munity if it had originally possessed those desires upon 
which the Bill had been framed, had altered their 
opinion, and that the desire of the great body of the 
community was that it should be altogether governed 
])y the Mahomedan law and not by the cnstomary 
law which had previously governed it. On that it was con- 
sidered necessary to consult the community in a \'cry formal 
way, which was done through the Bombay Government ; 
and the community, by a very large majority, declared its 
desire that the general law of inheritance to govern them 
should be the ordinary IMahomcdan law and not the custo- 
mary law. In a matter of this hind Govenmient only seeks 
to^ive effect to what is the general wish of a community of 
the kind, but the committee felt that it u^as impossible to 
change the Bill so completely as the new expression 
of their desires would have compelled tlicm to do. Under 
the new statement of the opinion it was no longer to be a 
special act of a special member of the community that he 
should declare himself .subject to j\Iahomec 1 an law, but it 
was to be a specific and individual act of a member of the 
community that he should declare himself subject to the 
customary law. 

In framing a fre.sh Bill upon the.se new lines the difli- 
culty prcvsentcd itself to the Legislature that, if the 
general body of the coiumunity was to lie subject to the 
Gffahomedan law any dissenter from that proposition making 
a declaration that he wi.shed his family to he subject to the 
customary law "\vould have practicall\" to write himself 
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down a dissenter from the general Malioniedaii kuv, to pro- kKC. XI 
claim himself unorthodox, and in other words an infidel. 

This w'as a i^osition so serious that the Select Committee 
considered for soiiietinie what pOvSsible alternative might be 
suggested to overcome the natural tinwilliiigness of the 
dissenters of the communitv to carrv out what they felt to 
be most suited to the circumstances of their owm families 
The suggestion which was eventually made W'as that the Bill 
should take the shape of giving the Mahomedan law to 
whole community, ])ut allowing* anybody ^vho w'ishc;^! to 
remove his owm particular i^faniily out of the general law 
to canw out his purposes by a testamentary disposition 
Testamentary dispositions under the strict Mahomedan law 
are very limited and the f^elect Committee felt that it could 
not carry through the proposition without once more con- 
sulting the iMemons of Bombay The vSelect Committee re- 
commended that the Government of Bombay should be once 
more formally coiisnlted in the matter ti) Nothing further 
had been done in this matter and the whole thing w^as 
dropped 

Rejection ol Mr B. N. Basids Civil Marriage Bill show’s 
that now* a davs the jiassing of a permissive Bill is as difficult 
as it w'as in i<Sg8 But in 1913 an important 3)crmissivc Act, 

1 1 \x k f Will d aim o Aci w as passed . 

The third condition ])recedent is that collective ^ 
assent to each special code of the class affected, precedent ^ 
should be elicited through some suitable representath^e 
machinery. have already explained wdiat is meant 

by the terms genoaJ and .special codification and ■yow* 
r shall state why this condition precedent should be 
satisfied The reason is this that any code not based 
on general agreenicnt and appirovai of the people, 
wdio will have to obey its provisions, will either cause 
dangerous discontent or remain a dead letter But it cannot 
be expected that each and every individual of the community 
for which a code is enacted should approve of the code and 
the utmost that can be expected is that the code should 
generally be approved of by the community. vSome people 
may say that a number of socio-legal enactments has 
been passed in the teeth of popular opposition and it may 
sometimes be necessary to do so again ; the reply to this argu- 
ment is that if WQ examine the Hindu Widows re-marriage 
Act, the Sati Regulation or the f^ex Loci Aci (the Caste Dis- 
abilities Removal Act XXI of 1S50), avc find that scarcely, 

(4 Ahstiact of Piocecdings tSqS. tm 415—416. 
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Luc. XI ii ever, the uiitliorilics acted on the principle that they 

\vante<l to chaip^e any rule of law hecaiwe it was a rule of 
Hindu Law and tlwy wanted to siihvstitute the rule of KuAlish 
law lor that of Hindu law ; on the other hand they declared 
that the chani^e is neccvSsaiy because the existing rule was 
against the rule of Hindu l/M and it was necessary to have 
the rule of Hindu Law re-established. In some cases they 
added to the above-mentioned declaration that the existing 
W'as against the rule of justice, eeputy and good 
conscience Then again we should remember that the part 
taken by the pC'ople of the coi^ntry— though indirectly — in 
the wwk of legislation has become more prominent than 
before, vspread of education has enabled a large number 
of people to take an intelligent interest in the affairs of the 
country and the task of the legislators has become peculiarly 
difficult and easy at the same time. Difficult because they 
cannot legislate, if their Bills are unfavourably received by 
llie people generally. Easy because they arc sure to find 
supporters amongst the educated class of people for any 
measure introduced for improving the social and material 
condition of the people. It has thus become necessary to 
have some machinery through which the public opinion 
may be gauged. With the change in the constitution of the 
British Indian Legislature within the last (luarter of a 
century and with the introduction of popular element in 
the legislative assemblies wdth power to initiate any such 
measure, the danger of legislation wdiich may give offence to 
the people of the country has been mimmis'ed. 
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^ Now, we come to the (luestion what should be the 
machinery for codification of the personal laws of Hindus 
and IMahoniedans, without giving offence to the people of 
the country. I There should be a Standing Cominission 
or Committee ; (i) for ascertaining the rules of Hindu and 
Mahoinedan law which are now considered to be in force ; 
(li) for noting the growdh of practices not in strict conformity 
wdtli the existing law ; (lii) for settling the questions on 
which there are differences of opinion amongst the different 
schools‘of Hindu and Mahoinedan law There are differences 
of opinion not only between Jimtilavahana and Vijnani\nvar, 
but also between Jimiilavahana and his commentators Xh- 
krishna (i) and Raghiinandan (2). Judges have sometimes 
accepted the view’ of Jimiiiavahana and sometimes of his 


(r) Ram V Naiain (1905) 33C 315, 323, 32]. 

(5) Porsamw v. Sarat {190S) 36C. 86, 114 ; 8 C L J 200. ^ 
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commentators In Pfosanno v Sa^at (i) Mitra J, remarked Lec. XI 
that the opinion of Jumiiavahana and not of Snknshna and 
Raghunandana, should be followed when these commenta- 
lors have not followed their master. But this statement is 
rather loo broad and requires little qualification '‘It is 
impossible” says Justice vSir Ashutosh Mookerjec (2) “to 
accept the argument that the text of the Dayabhaga by 
Jimutavahana must be regarded as in itself an authority "conimentators 
absolutely binding on us without regard to the fact whether 
the doctrine propounded in the text has been accepted as a 
true exposition of the law and has been sanctioned by usage 
and without entering into a consideration of the question 
whether the verse of the Dayabhaga on which reliance is Go pal. 

placed bears on its face evidence of being spurious, and an 
interpolation.” Thus it has been held that verse 33 of 
Ch. IV. Section 3 of the Dayabhaga is an interpolation 
Dayabhaga, as we have noticed before, acquired its present 
pre-eminent position in Bengal after the establishment of 
the British rule in this country The judgment of Justice 
Sir A, T. Mookerjec, referred to above is really the first 
step towards putting Dayabhaga in its proper place 
and removing the obstacle which it has placed in the 
way of development of Hindu Taw Here, a text of 
Dayabhaga is rejected — no matter on what ground — it is 
rejected — which no bod^’’ could have done even fifty years 
ago True, the ground in this case is that that text is an 
interpolation and no part of Dayabhaga. But the next step 
towards the development of Hindu Taw will be to hold 
in such cases, that Siikushna and Raghunandana should 
be followed and not the Dayabhaga because the former 
writers noted and marked the changes made in Dayabhaga 
by custom when they flourished and did really state, in their 
books what the rules of Hindu Taw Avere in their time For 
proper administration and development of Hindu Taw it is 
essentially necessary that the Judges of the British Indian 
Courts should have the power claimed and exercised by 
Justice Sir Ashutosh JMookerjee in the case mentioned 
above, until confusion and uncertaint3" of law are removed 
by the legislature on the recommendation of the vStaiiding 
Taw Commission. It is necessary that such disputed points 
should be ascertained and decided b.v a small Standing Com- 
mission or Cuinmittee composed of 5 or 9 members like 

Sir Gooroodas Banerjee, Sir Ashutosh Mookerjec, Sir 
, — ^ 

(1) (1908) 36C 86, 114, 8 C. h . J 200 

(2) Puma V. Copal . (1908) 8 C. T. J. 369, 428. 
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Suhraniatiia Iyer, vSir Xaravan Cluuulavarkar, Prof. CioUi]) 
Cluuulra vSln^tri, I)r. Rash IkPari Ohosc aiul "Mr Justice 
Saiikarau Nair. Reports of such Conunissions or Coin- 
luitlees (if necessai v each Province may have one such small 
committee) should he submitted to the ReAislature for ueces- 
sarv action, 

(i\) To asceitain (iv) F(>r ascertaiiiiu.a popular opinion on anv (piestion 

populai opinion. 

We have alreadv noticed the fact that the Governor of 
^^,adras withheld his statutorv assent and prevented the 
Cuuuii of Lca}ning Bill fro%t hecomiips^ law hccamse there 
was o]>position to the Bill from a certain section of orthodox 
Hindus, though the Bill was supported by orthodox 
Brahmans like v^ir Muthusami Iyer and {sir {siibrainania Iyer, 
who if they flourished even at the cud of the Eighteenth 
centuiy would have been able to change the law without 
any help from any legislature Nevw the question is whether 
the supporters of the Bill or those who opposed it did really 
represent the view of the people This question involves 
another (piestion vfc* How are the ])eople to lie consulted 
in a matter like this^ In answer to this question, some 
people suggest that when such measures arc introduced, 
the question should be squarely placed before the country 
and people should be asked to elect only those candidates 
for the Legislative Council who are known to represent the 
popular view on the matter. Such a method will also edu- 
cate the electorate to the task of continuous self-govern- 
ment. But this method will be of little use unless and until 
^he mass of the population is educated and freed from the 
undue influence of Zaminclars, nioiiey-lenders and other 
interested class of people and able to exercise their own 
discretion Then again such a remedy is only a temporarv 
remedy available for a single occasion. But a Standing 
Committee or Commission for ascertaining the popular 
view of any question at issue is very necessary, if the ad- 
ministration of India is to proceed 0x1 pi'ogressive lines 
TI. There should be Legislative Councils consisting of 
members elected under rules which would ensure their re- 
presentative character and enable them authoritatively to 
consider and dispose of social que'^tions, with a power of 
'Veto vested in the President of the Council to he used by him 
in exceptional circmnstances only The scope of the deli- 
beration of such Councils might be strictiv circumscribed 
e.g. they should not touch any qxtestious of taxation or 
revenue. It may also be provided that no measure dis- 
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approved or rejected by tlic Standing Coniinission or Leg. XI 
Committee or witliout the sanction of the President of 
the Council should be introduced into the Council or 
discussed (i). 

Each Presidency may have one such Committee con- 
•sisting* of nine members, two Judges and cx-Judges of the Constitution of the 
local High Court, a leading pundits from the seat of 
Sanskrit learning in the Presidency c g Nadiya, Poona, etc , 

.two Maulavis from AHghar or Calcutta IMadrassa and two^.-^ 

]:>rofcssors from the local Thiiversity Caw College and a 
Alember of the local Executive Council who should be tlie 
mouthpiece of the vStanding Cximmittee in the local Eegis- 
lative Council and should present the Reports and Recom- 
mendations of the same m the Council It may be asked 
what is the use of having University Professors on the 
Committee The reason is that the Ibiivcrsities or seats 
of learning in ancient India exerted a great influence on the 
formation and moulding of the national life and also prepar- 
ing the mind of the people for the reception of new inter- 
pretation of old texts of Hindu Law thus CvStablishing har- 
mony in the department of law The education of future 
interpreters and administrators of law is of utmost im- 
portance for the systematisation and codification of law, 
because if the future interpreters and administrators are not 
taught to take a comprehensive view of things and to take an 
intelligent view of Hindu and jMahoniedan jurisprudence and 
also of comparative jurisprudence it will be difficult to have 
the personal laAvs of Hindus and jMahoniedans codified (2) 

The Pandits need not vote on questions of IMahoniedan law 
and the Maulavis need not vote on questions of Hindu law^ 

With Sir Gooroodas Eanerjee, vSir AshutOvSh Mookerjee, f^ir 
v^ubramaniya Ayyar, vSir N. Chandavarkar and Professor 
vShastri it will not be difficult to have such Standing Com- 
mittees in each of the three old Presidencies 

The only (lucstion which now remains to be discussed 


(1) See the article Native Council foi India*' by j\rr. Justice 
JSankaran Nair in the Contcmpoiaty Rcvfcic for iSfay 1906 

(2) In dealing with Codfp cation of UJndit Lav*, Prof. Banamali 
Chakravarty of Gauhati College mentions special training of 
Sniarta.s as' a condition precedent. '‘Witli a set of Smarias’' vsa\s 
Prof. Chakravarh ‘Valucated on the lines indicated above, it would 
be quite possible to compile a new* Code of the PTindu relit»ion, 
W'hich w’ould unify all the divergent sects of the Hindu coninmnit) 
The age of Kaglmnandan is gone Let the Smartas try to produce 
a iKwv Code, a Code that w'ould be in keeping w’ith the liberal spirit 

of the ancient scriptures Is it too much to expect that the 

future Smaitas w*ouM be able to compile a Code that would 
effectively contain all that is good in the new* Religions Sanskiit 
Learning in Bengal, cpioted m Bniha^ihi, for Agiahayau is’o TbS. 

m 
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r,KC. XI is '(\liat the materials arc for such codificaliou and this we 

shall discuss in oitr next lecture. But before I do so I shall 
Conclusion. another reason why such a Committee or Coimnissioii 

should Ijc formed, and that is because such machinery for 
codifyin.? the personal laws of the Hindus had been tried 
with success. A “Code” produced by a Committee of 
learned Pandits, defective thou«h it was in some respect, 
was the guide, philosopher and friend of the .\nglo-Tndian 
^►s^Judges for nearly a century I refer to Halhed’s “Gcnloo 
C^dc”, now rarely used, but frequently consulted before 
the publicatfon of Maync’s^standard work on Hindu lawn 
This code was compiled by a Committee of tt Pandits 
whose names, together with a short history and contents of 
this Code, will appear in Appendix A. 


/* 


r 



LECTURE XII. 


CODIFICATION AND PROBABLE CLASSIFICATION 
OF THE PERSONAL LAWS OF MAHOIMEDANS 
AND HINDUS. 


The most important iiomt of difteience between the ^^tenals for 
Eiigliish. Hindu law ls that while the English law is in^^‘ Coditica 
dividiialislic and based on the inviolability of cpntract, Hmdu 
law is rooted in communistic Ind family relations and based 
on status. The noticeable phenomenon in the legal world 
in British India is that communistic and family relations are 
giving way to contract. This process of substitution is 
going on for nearly a century and is not yet complete. There 
IS much in Hindu law at the present time which is com- 
munistic and the desire of some of the educated Indians is, 
as we have seen in the case of Madias (uiins of learning 
Bill, to substitute individualistic for communistic principles. 


ition. 


The chief difficnlly which the British Imlian legislators have 
to face lies in the fact that changes in law generally mean 
the siibstitution of individualistic for comnnmistic principles. 


This process of substitulion cannot he completed in ten or 

l^venty years and at the present time codification of Hindu 

and Mahomedan personal laws should be mainly based on 

ancient Hindu and Mabomedan codes and their com- 

mentaries. But the ■[(revisions of these codes and com- Codes and their 

mentaries cannot be used m their entirety hecanse some of commentaries 

their texts have been iuteri-)reted In' the British Indian Courts 

in a way which is (piite inconsistent with their interpretatimi 

by learned pandit'i and manlavis , and is not in harmony with 

the sentiments of the [leojile or written texts of the law In 


such cases those decisions should be noticed and if necessary, 
are to be cither embodied in the future codes or to be set 
aside. Then again, changes in the rules of Hindu and IMaho- 
medan law are to be made when necessary on the piinci])le of 
“justice, equity and good conscience “ When the East 
India Company took up tlie actual administration of the 
country, it was provided by different enactments that in the 
ahseuee of written texts and custom, the judges should deckle 
cases accordipg to the principle of justice, etpiity and good 
conscience. In deciding ca.scs according to this principle, 
the judges wittin^y and unwittingly introduced many prin- 
ciples of English iaw and engrafted them on Hindu and 
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{b) CabC law. 


(t) Justice, Cfpiity 
and good 
conscience. 
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(d) Tagore 
' JA‘Ctiires 


Malioinedan law. The resiilt is that the present day codifiers 
of Hindu and Malioinedan law will have to seek for his 
niaterialvS from these three nuiiii sources. But their task, 
heavy as it appears, has been rendered a little less onerous 
by such works as Tagore Lectures on Minois, Hindu Law 
of I^Iafiiagc and Sltldhan, luuo icluiing la lUndu IVidoivs ; . 
/niie rclaiing to Joint Hindu Family, Hindu Lait' of InlioF 
tance, Hindu f.aw of AdolHioii ; Shyanui Charan Sarkar^s 
^ Vyavastha Darpau md I'yavastJia Chanduka ; Prof. vShastris . 
"^FhamiUodaya, the Right Hon^jlc Mr, Ameer Ali's Ma/ze- 
medan Lzne, i>ir Roland Wilsoii^s Digest of Anglo-Muhani^ 
madan Laic and Mr. Abdur Rhhinan's Institutes of MussaU 
man Laic Some of these (Sarkar's Vyavslha Dai pan ; Sir 
Roland Wilson^s Digest of Anglo-Muhammadan Laic) are in 
the form of Digest, but other works like Sarvadhikary's 
Hindu Laic of Inheritance, Sir Gcoroodas Banerjee’s Hindu 
Laic of Marriage and Stridhan and Prof. ShastrPs Laic of 
Adoption should be digested under the supervision of the 
standing commission or connnittce suggested in the last 
lecture and published under the authority of the Govern- 
ment (i), then they will present the different branches of 
Hindu and Malioinedan law in the form of codes but not 
as codes Then there will be public criticism, which will 
focus the sentiments of the people on certain points and the 
Government will know what the jiopular sentiment and 
opinion are about the provisions of those Digesis. They 
may and should be used in the same way as the Punjab Civil 
Code before the passing of the Punjab Laics Acl. Then 
these Digests, like those of Chahner’s Bills of Exchange and 
Pollock’s Digest of the Laic of Paitneiship in England and 
Sir Richard Temple’s The Punjab Civil Code may be used 
as the basis of future codes. When those Digests will 
stand the test of public criticism, the public mind will 
be reassured that the intention of the legislature is not to 
change the personal laws of the Hindus and hlahomedans 
without any regard to the cardinal principles of those schools 
of law, but to ascertain and publish in a handy form for the 
use of the people themselves and to make the law cognoscible 
to the people Once people begin to appreciate the ad- 
vantages of such Digests they themselves will demand codi- 
fication. Then it will be time to have codecs based on those 
Digests, Then the objections generally raised ^against such 
codification will be found to have disappeared to a large 

„ frl Por objections to official digests and answers thereto see 
Lecture V, 
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extent. Such codification will not directly involve questions XII 
of social relorm and will simply and solely present in a short 
compass the law which is now to be gathered from old 
\exts, commentaries and mass of case-law. Once popular 
distrust is removed or minimised the difficulties of legis- 
lators will disappear. Then the legislators will be able to Methods of 
adopt any of the three following methods of legislation on ^ases 
this subject. The first method will be by what may be 
called ' ‘original legislation'' i.e legislation lor setting righ^ (of Original 
certain principles of Hindu law regarding inheritance #tc. 
as for instance in the case ^jf inheritance hy sisters and Its meaning, 
their issue. The second iiiethod of legislation will be 
remedial legislation. lyCgislation for religious endowments 
will come under this category. The third mode will be 
with reference to cases decided by the highest tribunals p^ltablishment of 
and where the decisions arc not in harmony with the senti- harmony between 
ments of the people or written texts. But, as it has been 
stated before, these methods of legislation cannot be use- sentiments, 
fully adopted before the popular distrust has been allayed 
by the publication and discussion of the Digests mentioned 
before. A Digest based on the Tagore Lectures ol Sir 
Goorooclas Bancrjcc or Prof. Sarvadhikar^’' or Prof. Sliastri 
will be a Digest of laws according to the different schools 
of Hindu Law and the question will then arise whether it will 
be advisable to have so many special codes True, it would 
be far better to have general codes applicable throughout 
the whole of British India, but the project is not practicable 
for some time to come until the special codes based on the 
Digests or the Digests theiiisclves have shown to the peof^e 
that there are some important points of difference, 
not onl}^ between the diffcTcut schools of Hindu law, but 
also between the different commentaries oi the same School, 
that those differences have aidsen because those different 
schools arose and the different commentaries were com- 
posed at different time to meet different kinds of difficulties 
and to incorporate or reconcile different customs When 
people will understand that Hindu Law^ had never been and 
should never be lifeless, inert, inelastic body of rules of law 
and that even at the end of the iSth Century its rules were 
changed by Pandits to meet the exigencies of the time, then 
they will not object to the development and codification of 
Hindu Law. When the popular notion that Hindu law can- 
not be developed,, except under a Hindu King, will be re- 
moved by the fact that most of the treatises on Hindu Law, 
which 410W govern the Hindus, were composed when the 
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country was under the vsway <.)[ IVIaliomedau Fyinperors, 
then the popular ol)jcction to codilication of and IcAivSlalion 
rclaliu,!^ to lilt* personal laws ot the Hindus, by the Indian 
ryej:»islalure composed of the lepieseiitatives of the Oovern- 
nient and the pet>pk% will disa{>pear and then it will be time 
to think of (u'ncral Codes' of Hindu law and not till then. 

ket us now take the IMahomedan law and see whether its 
codification is pri^sible. Now what is the first step towards 
4;()diilcation of Mahoniedan Law and if it is feasible, how 
shojild it be classified The hrst step is to have official Digests 
of IMalioinedan Law. We hi|^’^e Sir R K. Wilson’s Digest 
of Auglo-Muhammadan lAiie and IMr. Abdur Rahman’s 
Institutes oj Miissahnan JaViO in the form of Digest. These 
two, with a Digest of the Right Hon’ble Mr Ameer AH’s 
Alahomedan X^aw to be prepared by the learned author him- 
sell, or under the supervision of the Standing Commission 
which has been mentioned before, will form a goock basis 
for Anglo-lMahomedan Codes. Let these Digests be the 
subject matter of public criticism for a certain number of 
years then their defects will be found out and those defects 
may be removed at the time of publication of new editions 
of those digests, when the subseciuent decisions also may 
be embodied in the Digests. All the three works mentioned 
above are i*eferrccl to by the Bench and Bar at the present 
time and they, though not codes in the true sense of the 
word, are serving the purposes of codes, are guides both 
to lawyers and judges and are being used in the same w^ay 
as the Pu7ijab Civil Code was before the passing of the 
Punjab Lmes Act, 

Now let us see how these Digests should be divided into 
different parts and what is the probable classification of the 
personal laws of^the Mahomedans for cochficition. First 
part of such Codes should deal with the personal and local 
extent of those Codes 

Second part is to contain law relating to personal 
relations e g (/) l\rarriage and dower (ii) Divorce. 
(lii) Parentage (hOOuardianship It is only under the 
head of ^H'ights, duties and liabilities of guardians” that 
there is any actual abrogation of the rules of IMahomedan 
Law by the Guardia^ts and IVa^ds Act The question, 
who are entitled to act as guardians in different circums- 
tances and for different purposes, is left to depend on the 
personal law of the minor, and the innovations chiefly consist 
in supplying fresh machinery for avseertaini ng who would 
be guardians according to that personal law, and for appoint- 
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ing guardians in cases where that law itself would vest the XTI 
right of appointincnt in the Government. 

vSection 3 of the Indian ]\lajoritv Act as amended by 
vSeciton 52 of the Gnaidians and IViuds Act supersedes the 
jMahoniedan law to a certain extent. 

('!’) jMaintenancc of relatives. 

Part Til should contain the law of vSuccession eg Ad- Pati. 

ministiation, Inheritance, Wills and death-bed gifts. 

Idle subject included in this i)art belongs partly to th«i^ ^ 

substantive law ol succession, and partly to adjective 1 q.w. 

Questions of substantive law a^'e decided b}" JMahoniedan law 

and those of adjective law by the Probate and Administration 

Met or the practice of the Court. 

Part IV should deal with the subject of alienation of 4th Patt 

property e g. IVakf, Gift, Pre-emption 

WakJ. To remove doubts regarding the validity of 

IVakfs, Ihc Mus's'ahnan Wakf WAidating Act (Act VI of 

1913) was passed in iqi ^ 'AVhereas’' runs the preamble of Wakf 

, .. ^ \ ahdatmg Act. 

this Act doubts have arisen regarding the ^^alidit}” of 
IVakfs created by persons professing the jMussahnan laith 
in favour of them selves, their faniiliCvS, children and 
descendants and ultimately for the benefit of the poo*r or 
for other religious, pious or charitable iiurposes, and whereas 
it is expedient to remove such doubts, it is hereby enacted 
as follows^’ : — Then follow five short sections of this Declara- 


tory Act, which does not change any rule of Mahomedan 
law of Wakf, but only declares the right of Mahoniedans 
to make settlements of property by way of Wakf and re- 
moves doubts regarding the validity of Wakfs. This Act 
was introduced by Mr. Jinnah of Bombay a member of the 
Tegislative Council of the Governor-General of India and 
was opposed by a section of the Makoinedan commu- 
nity in India. History of this Act is of great importance hs importance, 
for various reasons, firstly, this Bill was introduced by a i^eason 
‘‘private member’ ' and not by an “official member” of the 
Council. The Anand Marriage Act (VII of 1909) was also 
introduced by a “private member” and is also a Declaratory 
Act. These tw^o Acts show how measures of “social legis- 
lation” may be initiated by the people of the country and 
the volume of popular opposition to such measures may be 
reduced to a certain extent. To a certain extent because 
the Mussahmn Wakf Validating Bill, though merely a 
Declaratory Act a:jjd introduced by a IMahomedan member of 
the I^egislative Council was opposed by an important and 
powerful section of the Mahomedan community The oppo- 
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sitioiiists relied on the remarks o£ Lord Roniilly tliat a Code 
of Hindu or JMalioiuedan law or a Digest of any part of that 
law, if it were enacted as such b,y the Legislative Council of 
India, would not be entitled to be regarded by the people of 
India as the very law itself but merely as an exposition of 
law. If the position of the oppositionists be examined it 
will be found that they admit that the decisions of the Privy 
Council on ]Vakf->alal-aiilad had caused dissatisfaction 
#»^mong the IMahoniedans in this countiy. They -however 
view with disjavour any attempt to put matters beyond 
doubt as far as possible. Tlw gave no substantial reason 
why the Bill w^hich only sought to remove certain doubts 
should not be passed. One of course understands the ob- 
jection to codification of the personal law of the Maho- 
medans, on the ground that such codification may introduce 
changes in such laws, but that cannot be said of the present 
Act because the difficulty wdiich it removes had been created 
by the Privy CounciPs misinterpretation of Mahomedan law. 
If, as admitted by the oppositionists, the judgments of the 
Privy Council had caused dissatisfaction among the Maho- 
medans, the question was how the law, misinterpreted by 
the highest Judicial Tribunal, was to be applied. Obviously 
the Legislature must come to the rescue. How the oppo- 
sitionists proposed to override or otherwise to get rid of the 
decisions of the Judicial Committee was not clear. It 
should also be remembered that the remarks of Lord Romilly 
were made at a time when there was not a single Indian 
member on the Legislative Council and its business was 
transacted by Europeans onbv. But the things have changed 
now and the Bill was introduced not by an European but 
by a JMahoniedan member of the Council and had substantial 
Mahomedan support. If Sir Sayyad Ahmed or Mr Justice 
Mahmood were alive it is not difficult to conjecture as to 
how their opinion would have been ranged or expressed 
Secondly we should notice that when a Bill is opposed 
simply because its passing into law •wall mean legislation 
by the British Indian Legislature, we can easily imagine 
what will be the volume of opposition to any Bill proposing 
any change in the personal laws of the people The only 
means of removing such opposition is to get the people 
familiar with idea that it is necessary for the preservation 
and progress of the society, to have law^s deflated by the 
Legislature. But besides the objections ^^lotcd above there 
were the following objections to codification of the law of 
Wakf , — (i) That Wakf is opposed to the general policj^ of 
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the Government in respect of the creation of perpetuities, hsc. XII 
(u) That it is not suitable to the present condition of the 
country. 

We should also notice here the point whether there can 
be valid WakJ of moveable articles eg. money, shares in 
joint-stock companies and other modern forms of investment 
It was held by Wilson J that .shares m limited companies 
could not be the vsnbjcet of IVakf (i) but the modern view is 
that they may be dedicated (2). ^ ^ 

]\Iahomedan law of inheritance and prc-cmp'Uoii i>rc-eiiiption. 
are complementary to each other Righf of pre-emp- 
tion is a right which the owner of certain immovable 
property possesses, as such, for 'the quiet enjoyment of that 
immovable property, to obtain, in substitution for the buyer, 
proprietary possession of certain other immovable property 
not his own, on such terms as those on which such latter 
immoyable property is sold to another person This right 
has been recognised by Anglo-Indian Law (3). 

While in the case of IMahoniedan law we have Sir R. K. 

Wilson’s Digest of Anglo-Muhammadan Law to simplify 
the task of codification, there is some difficulty in finding 
any such Digest in the case of Hindu Law. True, there 
arc books like Halhed’s Gent 00 Code (4) and Shyaiiia Charan 
v 5 arkar’s Vy avast ha Darjuin but they deal with the Bengal 
vSehool of Hindu law only, and were compiled long ago. And 
a good many changes have since been made in Hindu law 
by judicial decisions and discovery of old texts. It is 
necessary that such works should be revised. Shyama 
Charan Sarkar’s Vyavastha Cliandrika, a Digest of Himjii 
law according to the ]\Iitaksha'ta also requires revision. 

Though there are few Digests of Hindu law, the difficulties 
resulting from their absence have been partially removed 
by the publication of the texts (with English translations) 
of a good many treatises on Hindu law Then again we 
have the Tagore lectures on different branches of Hindu 
law from which good and useful Digests may be compiled 
The first stage in the work of codification of Hindu law 
should be the period of preparation of Digests and passing 
of declaratoiy Acts containing the rules of law on which 
there is no difference of opinion amongst the judges and 

(i) Fatiat^ Bihi v, Ariff (18S1) 9 C.L. R. 66. 

{2I Knlsom v. Colam (11)05) 10 C. W. N, 449. AUieer AH’s 
Mahometan Law V0I. I. 202 — 207. 

(3) Nmrut V. dmbal (1862) 8 W. R, 309 , Gobind v Inayat, 

(1885) 7A. 790. 

(4) vSee Appendix A. for its contents, etc. 
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tliQ judicial decisions are in lianiiony with the public senti- 
ments. The great use of such enactments will be to fami- 
liarize the popular mind with the right of the Anglo-Indian 
legislatime to legislate on Hindu Law. True, with the 
establishment of the British rule in India, the doctrine has 
been established that the power of effecting* changes in the 
existing law is vested exclusively in the Legislature, but 
except in a few rare instances, the British Indian Legislature 
^ j^as abstained from interfering with the Hindu law, with 
the result that the idea has gained ground that the British 
Indian LegisMure cannot and^ should not interfere with the 
Hindu Law The only reason for such abstention is the 
policy of religious toleration* on the part of the British Indian 
Government. But legislative enactments, now a clays, do 
not necessarily involve interference with Hindu religion. 
In the early days of British administration when the Legis- 
lature consisted entirely of Europeans mostly ignorant of 
Hindu l|iw, usages and religion, when it was difficult to 
ascertain the rules of Hindu law because of paucity not only 
of English translation but also of publication of Hindu law 
books, when the people themselves had veiy little to do with 
legislation and when education was confined only to a few, 
there was the danger of interference with Hindu religion 
by legislation by the British Indian Legislature. But at the 
present time there are not only the Legislative Councils 
consisting of educated and leading men of the country — 
there is also the judiciary consisting of men like Sir Ashutosh 
Mookerjee, Sir N. Chanel avarkar and Mr Justice Chaudhuri, 
and besides these learned Judges, there are gentlemen like 
Sir Gooroodas Bauer jee and Sir vSiibraman\'a Iyer who after 
occupying the Benches of the different Indian High Courts 
have retired iutex private life, and arc ready to help the 
Government of the country by advising it on questions of 
Hindu law. Then again we have men like Dr. R. B. Ghosc, 
Prof Golap Chandra Shastri, Messrs. S P. Siiiha, 
B. Chakravarty and other members of the Bar to give ex- 
pression to the popular sentiments in consonance with 
Hindu law. Above all we have a large bod}^ of educated 
public opinion which will not be panic-stricken if the Legis- 
lature simply tindertake to piiblish official Digests and pass 
a few declaratory Acts. But at the same time we must 
remember that there is sure to be some opposition even to 
such Acts. Rejection of Madras Gains of Learning Bill 
and Dr. Ghose*s Religious Endowment ilill clearly shows 
that no such Bill will ever secure unanimous support of the 



whole Hindu coiiununity Even Mr Dadabhoy’s Bill for 
the protection of women was oi)posed ])y certain 
Hindus of Benares though it was supported by influen- 
tial Hindu newspapers No, unanimous supirort of 
any such Bill by the Hindu coninumity is an alisolutc 
’ impossibility. 

We may classify Hindu Eaw into four main heads for 
the purpose of codification — (I) Local and Personal appli- 
'cation of the codes (II) Family Relations e g. {/) i-\doptio3^ 
(n) Minority and CUiardiaiishi]) (in) Succession and In- 
heritance (HI) Family property . (i) Joifit family pro- 

pert}’'. (ii) Alienation (in) Religious endowments, (zi’) 
Trusts. (IV) Hindu females, {i) Marriage and SiiidJian 
(2) Hindu Widows 

I. Local and personal application of codes Existence 
of different rules of law amongst different classes of people 
in this country makes the compilation of General Codes of 
personal laws of Hindus difficult if not impossible. General 
codes are, for some time to come, out of the question and 
for the present special codes for different classes of people, 
corresponding' to what may be termed different schools of 
Hindu Law' are only possible. This means that codes based 
on the Bengal v^chool, IMithila School, Benares School, 
l\raharashtra vSehool and Dravira School should be compiled 
first, then the people will see what the material and also 
minor points of difference are between the.sc schools. It is 
true that points of difference are well known amongst some 
lawyers and Judges, and what is wanted is that more 
attention should be paid by the universities for the propa- 
gation of knowledge of different schools of Hindu Law. 
When the peo]fie of the country will see that most of tlie 
])oints of difference have arisen from causes which are no 
longer existent or from different interpretation put on the 
same old texts, their legal consciousness will make them 
ask for the removal of those differences and then and then 
only General Codes on this subject may be attempted. Until 
the passing of Geneial Codes difference of law, though not 
its uncertainty, will remain ; but this is a necessary evil 
which can not be done away with at present. 

This part should also contain the Rules of Mimansa for 
interi)retation of Hindu law. ‘'The disquisitions of the 
Mimansa bear a certain resemblance to juridical questions, 
and in fact, the Hindu law being blended with the religion 
of the people, the same modes of reasoning are applicable, 
and arc applied to the one as to the other The logic of the 
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MinuinsLi is the logic of the Uuv, the mile of inter])retatiou of 
civil aiul I'eligious ordinances. Kach case is examined and 
delerniined iipon general iirincipks ; and from the cases 
decided the principles inav be collected. A well-worded 
arrangeinenl of them would consliliile the philosophy of 
law ; and this is, in truth what has been alleiupted in the 
Mimansa'^ (i). A Digest based on Prof. K, p. vSarkai’s 
'Pagore lectures on Miniansa Rules niav be used as the 
%% gronnd-uork ol a Code on this subject. 

II. Family Relation (d Adoption. Raw on this sub- 
ject is iiitiniatclv connected with Hindu religion, and any 

* f* . 

attempt to legislate on this matter is sure to affect Hindu 
religion on some point or tither. But when we remember 
that in spite of its such intimate connection with religion, 
the highest Judicial tribunal by its judgments has already 
legislated on this subject, our apprehension of interference 
with Hindu religion disappears It is necessaiy, because 
of the existence of .some much discussed, important questions 
of law of adoption e g. adoption of an only son, successive 
double adoption, age and status of the person to be adopted, 
that there should be codification of this braiidi of law. 

An important contribution on the law on this subject 
has lately been made by the HoiPble Justice Sir Ashutosh 
Mookerjee by his publication of the text of J^yavahma 
Maiiika of Jimutavahan in the Memoirs of the Asiatic 
vSociety of Bengal (2). 

Another reason why codification is dcsiiable is that if 
tested by Sir C. P. llberFs empirical tests W’c find that there 
aie nearly 400 reported cases digested in the official Digest 
ot cases published in 1Q12. Besides these there are 
other cases icported in the Calciiila Weekly Note<;, Cakiilta 
Laze JoiunaL Madias Laie JouruaL Bombay Laie Reporiei , 
Allahabad Luxe Journal and other private Indian Daw 
Reports, showing that questions of the law of adoption are 
fruitful source of litigation, and most of these cases have 
arisen in the mofussil because of the uncerUiinly of law on 
the subject (3) There remains the important te.st — how far 
it is possible to declare the law without raising difficult and 
delicate questions. If Prof. Golap Chandra vShastri’s 

(1) Tiansadion of the Royal Astatic Society Vol. I 457. 

(2) Vol. III. No- 5 pp. 277 — 353 {1912). vSee Recture XI. 

(3) Most of these case.s are on the following points Re- 

quisites of adoption (58 cases) , (//) Who may adoiTl (7<S cUvSes) , 
(iii) Who may be adopted (80 cases) ; (iv) Second, simultaneous 
adoption (23 cases) ; (t?) Effect of adoption (4 \ c^^ises) ; (u?) Adoption 
—construction of wills (23 cases) ; (vU) Itvulence of adoption 
(15 cases) , (vki) Factum Valet as regards adoption (7 ca.ses). 



Tagore Taw Tcctures on the Hindu Laze of Adoption was Tkc. XII 
not in existence, application of this test would have shown 
that it is inipracticable to have the law^ on this subject 
eoditled. But that book show^s wdiat the kuv is on this sub- 
ject and w'hat the points are on wdiich there is divergence 
^ of o])ini<ni amongst the different judges and also the points 
on wBich the kuv is different according to different schools ol 
Hindu Taw" This wairk also shows the ])oints on wdncli there 
ns unanimit}^ of opinion Tins book wxis published in t8qi and ^ 
since then some important decisions, both by the JiidiciaT 
Committee and the different Indian High Comis, have bt^en 
pronounced, and it is nccessa?y that those decisions should 
be incorporatecl in this book and necessary alterations should 
be made Wdiat is w^anted is a digest based on a new edition 
of this w’ork. This book is referred to both by the Bench and 
Bar in India ; and a Digest based on this book prepared by the 
vStanding Commission suggested in the last lecture wnll make 
the task of codification ol the law on this subject easier for 
the legislators, not only by providing them wnlh a good 
foundation for their w’ork but also by reducing the volume 
of opposition ,on the part of the people of the country, by 
showuiig to llieni that Hindu religion wnll not be interfered 
with by vSUch codilication. 

. (li) iMinority and Giiardiaiivsliip. 

Taw’ on this subject has been partially codilicd by the 
(Aiaidians and Watd'i Act (VIII of i8qo) But it is only Pamilv 
under the head of ' 'rights, duties, and liabilities of Relations 
guardians** that there is any actual abrogation of the rules 
of Hindu law. The question, wdio are entitled to act as Guanlmnship.^^^^^ 
guardians in diffeixait circumstances and for different pift'- 
])oses, is left to depend on the personal law of the minor, Act VIll of 1S90 
and the changes chiefly consist in supplying* fresh machinery 
for ascertaining w^ho w^oiild be giiardians'according to that 
])ersotial law% and for appointing* guardians in cases where 
that law itself wx)uld vest the right ol appointment in the 
Government. 

"Nothing** said vSir C P Ilbert in introducing 
the Gitaidians and iVaid.s Bill "can ])e further from my in- 
tentiou than to interfere wdth native customs or usages, 
or to force Hindu or IMahomedan family law^ into unnatural 
conformity with English law^ Bui on looking* into the 
Bhiropcau Bytish ]Miiior*s Act, which w\is framed with 
special reference to the requirements of wdiat may be called 
English minors, if appeared to me that almost all its simple 
and general proyisions were applicable, or might with a 
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lilllc modification be made applicable, to Hindu and Malio- 
inedan as well as to RngHsli guardians. Accordingly, what 
I have done liUvS been to take as niy model the European 
British Minors’ Act, which is the latest and hilk\st of the 
Indian Acts relating to guardians, and to frame on its lines 
an Act applicable as a whole to all classes of the comnuinity, 
but containing a few provisions limited in their application 

to particular classes It is not intended l>y this measuie 

to make any alteration in Hindu or Mahomedan Family 
Tyaw.” To avoid giving oflence to the religious smsceptibi- 
lit_^ of the IM^honieduns and Hindus the legislature twice 
referred the Bill to Select Committees and twice to the 
Local Governments for tl^eir views and the Bill did not 
finally become law until after Sir C. P Ilbcrt left India 
Though this Act did not propose to change any rule of 
Hindu or Mahomedan law, the effect of Section 17 of this 
Act, which deals with matters to be considered by the 
Court in appointing guardians, is to introduce a rule 'which 
says that the Court, judicially administering the law, ca:|not 
say that one religion is better than another (1) It is only 
the well-being of the infant that is consulted by the British 
Indian Courts 

In English law ‘%hen infants become wards of the 
Court the first and paramount duty of the Court uiKineslion- 
ably is to consult the well-being of the infants, and in dis- 
charging that clut\" the Court I'ccognizes no religious 
distinctions If, consistently with the due discharge of 
that duty, the wishes of the father can be attended to, the 
Court, having regard to the ])ower with which the law of the 
country has entrusted the father of appointing guardians 
for his children, and thereby directing and regulating their 
future course of life, pays attention to those wishes, but 
if the wishes of tlfe father cannot be carried into effect with- 
out sacrificing what the Court, acting without bias, judges 
to be for the well-being of the children, those wishes cannot 
be attended to” (2) This rule has been embodied in 
flection 17 GnarcHans and Wards Act fVIII of i 8 qo) 

Is this Act a complete Code defining the rights and reme- 
dies of wards and guardians ? “We find that Act \HH of iSgo 
(Guardians and Wards Act) is exprcsslv called a consoli- 
dating Act. That expression, like the word “Code,’’ implies 
an exhaustive treatment of all the matters that fall within 

^ . tT> 

(i) Mokoond V Nohodip. (1S98) 2sC. 88r. 

{2) SfoiDton v. SioiiHon (1857) 8 D. M. G. 760, 771 (luotcd In 

W. (1Q07) aCh. 557, ^ 66 , 
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its purview . .. This Act was iiitciicled to be a complete Code hKC. Xlf 
dehniiiA the rights and remedies of wards and guardians. 

Indeed the expression used in the preamble points in that 
direction Act \"III of i8qo is a Code to consolidate and 
amend the law relating to guardians and wards, which 
indicates that the intention of the legislature was the dis- 
posal of all the (iiiestions touching the relations of guardians 
and w'ards by iiroccedings under the provision of this iVet 
only” (i). 

Is d suit for the recovery of minor children maintain- 
able ? Or IS the procedure under the Cuaidi^in^: and Uhxids 
A cl (VIII of rSgo) and by is^ie of Habeas Corpus (in Presi- 
dency towns) the only remedy \ This (luestion ivas raised in 
Sharifa v. Munc Khan (2) and it was held that such a suit Bomba} 
would lie But vSir TawTcnce Jenkins C J remarked ''When, 
however, the Legislature comes to amend i-\ct VIII of 1890 
(wdiich I trust may be at no distant date), it wall, I think, be 
wortliy of consideration wdiether the procedure under the Act 
should not be ex])licitly substituted for an ordinary suit and 
the ]iosition of a father at the same time made clear.” 

On this^poi'nt there arc some rulings of the Calcutta 
High Coiiit that under Act IX of i86r a father who seeks Calcutta 
the custody of this children should ])roceed by an application 
to a District Court and not by a regular suit in the Court of 
a Subordinate Judge. On the other hand, ui the mailer 
of the pell lion of Kashi Chandet Sen (3) Broughton J. held 
that the Act did ‘hiot create any new right or liability but 
it simply provides a special remedy for a right or liability 
already existing. That being the case, parties might resort 
either to the ordinary form of a suit or rcvsort to the special 
form given by the Act” and he relied 011 the cases reierred 
to in the Collccio) of Pubna t Roinanulh (4) The High 
Court of hladras adopted the same vfew in Kiishna v iMadras. 
Rcade (5), They are all rulings under Act IX of iS6r 
That Act Ins been repealed by the Guardians and Wards 
Act (VIII of 1890) and though its provisions have been more 
or less reproduced in the latter, the language of the 
Guardians and Wards Act is not altogether free from diffi- 
ciilty. Tho Punjab Chief Court has indeed held in ruling 
No. TO of the Punjab Records for 1897 that a father claiming 
the custody of his children is, since the passing of the 

(1) ShaiV' UmI \\ Binda (t9<P) 5qp 596, 5Q7. 

(2) (T901) 2sB. 574, 57S. 

(3) {1881) 80,^266. 

(4) (1867) B. Iv R. vSup. Yol. 630, 

( 5 ) (■'<'*^5) 9T\r. 3T. 
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OuanUaiivS and \Vard{n Act, debarred rnnii proceeding b.v 
a regular suit, but must proceed by an application under 
that Act in a District Court, There is however a decision 
of the Bombay High Court (i) where this point was gone 
into by Bayley and Candy JJ., and it was held that the 
Cuardians and Wards Act did not debar a v^ubordinate 
Judge from entertaining a suit of this nature. In Shafifa v. 
Mune Khan U) Chandavarkar J said ‘‘In the abhcnce of 
any express enactment to the effect that the special remedy 
l?rovided by the Guardians and Wards Act was intended by 
the*hegislatur« to supplant the ordinary remedy, we think 
we ought to follow the decisfon of this Court in the case 
above cited In Mokoond*v. Nobodih (3) the proceedings 
started with an application under the Guardians and Wards 
x\ct 

The Allahabad High Court in Sham Lai v. Bindo (^) 
laid down that such a suit would not lie and that the 
Guardians and Wards Act was intended by the legislature 
to be a complete Code defining the rights and remedies of 
the Wards and Guardians In referring to Shanfa v, Mune 
Khan (5) the learned Judges remarked “Howeyer it appeal's 
to us that in the judgment of the Chief Justice the law on 
the subject was not laid down, but reference was made to 

a past decision which, as far as we know, is not reported 

The case w^as ultimately decided upon a different point. 
In the judgment of Mr Justice Chandavarkar, however, cer- 
tain cases are referred to as indicating, in the opinion of that 
learned Judge, that a remedy b}- suit still continued to 
exist, although a special remedy had also been provided . . 
in^'our opinion Ihev (the cases leferrcd to) do not bear out 
the (‘onclusioii at which the learned Judge has arrived ” 

To remove the iincerlaiiitv of law (substantive and 

I* ’ 

adjective) on this and other points it is nccesasry to have 
the law codified. The Giuiidians and Waids Act together 
with the Indian Majo'tily Act has codified the law partially 
Now the question is, is it feasible to have the law codified 
Examined by the application of Sir C. P. Ilbert’s tests we 
find that there are more than 200 cases digested in the last 
edition of the Digest of cases reported in the different series 
of the Indian Law Reports. Bcside.s these, there arc other 

(1) Appeal from order No 5 of tSc)a refenvd to in 25B. 571, 

573, " ' « ' ‘ 

(2) (iQoi) 25B. 579, 58r. 

(3) (1898) 25C\ 881, 2 C. W. N 370. 

(4) (1904) 26A. 593. 

(5) (1901) 25B 574. 
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ca^es reported in the ])rivale Law Reports iiieiitioncd above. 
On the subject of the '‘Duties and powers of Guardians’' and 
on the provisions of the Guardians and Wards Act there arc 
nearly 1*25 cases W'^heii the portion of the law which has 
been codified has been the subject matter of so much litiga- 
tion, it can ])e easily imagined, how much more truitlul 
source of litigation is the other ]K)rtion oi the law, not yet 
codified Then again, most of these cases had risen not 111 
tlie Presulencv Towns but in the IMoffUvSil because of uncer- 
tainty of law on the subject. About the fourth test^ie 
whether codification is possil^c without raising difficult and 
delicate (luestions, it may be said that a portion of the law 
on the subject has lieeii codifiedTy the Legislature and there 
IS legislation also by the Judiciary without creating any 
popular dissatisfaction. Though there is difterence between 
legislation by the Legislature and that by the Judiciary — it 
may .be salely stated that there is very little chance of 
violent opposition to codification of this branch of the law, 
esjiecially wlien a code is to be based on a Digest of such 
a useful l)ook as Trevelyan’s Tagore Law Lectures on 
Minors. • 

Tluii comes the subject ol maintenance of relatives 
There are nearly :3oo cases digested m the official digest 
of cases and most oi them are cUvSes from the Moffusil. An 
official digest of the law on this subject dealing with the 
nature of this right and the persons who are entitled to 
maintenance should be prepared (i) 

Now we come to the important subject of vSiiccession 
and Inheritance. Procedural or adjective portion of tljis 
branch of Hindu I^aw has been codified by the P) abate and 
Administration Act, Hindu ]Vills Act and Succession 
CeAificalc Act. It is only the substantive portion of this 
branch of law which still remains uncodified and the question 
is whctlicr the British Indian Legislature should touch it. 
"The conflicting texts of the ancient lawyers,” says Prof 
Sarvadhikari (2) "and the jarring legal dicta of the present 
day, make confusion worse confounded. By a slow and 
la])orious ]irocess of disciimiuation, this vexed and difficult 
subject— the Hindu Law of vSuccession — is being gradually 
cleared up by the British legislators. The difficulty of the 
task arises horn the fact that Hindu law is to be adminis- 
tered in accordance with the religious teaching^i of the 
Hindus. In the Hindu Law of Inheritance, those heirs are 

(t) See Infra, under heading Marriage and Stndhan 

(2) Tagore Lectures on the Prfncij^es of the Hindu T,a 7 C of 
Inheriti^nce Lee. XII. p. 581. 
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select ctl to lake the inlieiitancc who aie most capable of 
exercising those religions rites which aie considered to be 
beneficial to the deceased (i). It is this intimate connection 
ol the I/tiw of Inheritance with the Hindu religions law 
which makes the Law of v^uccession so difficult to ap])roach. 
You can easily imagine the difficulties by which the subject 
IS beset — difficulties raised by varying opinions, decisions 
and comments on confliciing texts The Ihutish courts 
approach this delicate subject with an unreigned desire to, 
deckle it in harmony with the religious feeling of the 
Hindus The Hindu Law, sa^i^ the Pri\y Council, contains 
in itself the principles of its own expositions Nothing from 
any foreign source should be introduced into it, nor should 
courts interpret the text by the application to the language 
of strained analogies We thus see with what anxious 
solicitude this difficult subject is a])proached by the courts 
administering Hindu Law. Every step is taken - with 
extreme caution, and every cpiestion is decided in harmony 
with the spirit of written law and in conformity with 
approved usage.” But at the .same time it should be 
noticed that the standard treatises on Hindti Law, after 
defining the principles on which the Law of vSticcession is 
to be based, give only a limited number of examples in 
illustration of the principles laid down It would be absurd 
to suppose that the illustrations alone embody the law, and 
that the principles only serve to illu'^iiaie the spirit of the 
law. It would be more natural to infer that the principles 
are to be a])p]ied m detenmnmg the rule which ought to 
gewern every new combination of ]:)articular citcmmstances 
‘Tn the absence of any express law, the existing principles 
should certainly be pushed to their logical consecptences. 
What is done evoy day in other dcpai tmcnls of laie should 
also he done in construing Hindu Laie ILe s'cc no icason 
lehy Hindu Laro should he treated as an exceptional siihjci /, 
rvhich has nothing in common leith othci blanches of hue. 
Look at the reason of the law and the analogies derivable, 
and push the existing princi])les, in accordance with the 
Hindu mode of exposition to their natural, because 
logically derivable consequences. In the exposition of the 
principles, for instance, upon which the Law of v^uccession 
of the Benares School is founded, it would not he proiier 
to confino ourselves to the fourcorners of the Mitakshara'' (2) 

(1) Tagore v Tagore, g B B R. 377, 39} (P C.) 

(a) Gridhari v Govt of Bengal (186B) m W. R. P C. 31. See also 
Sarvadhikari's Tagore Lectures, Lee. XTI. p sB;. ' ^ 





1 lie fliicitut Hindu juiists do not give nn exliciustivc trccit- 
nicnt of a given vSuhject, but only give certain broad liiuts 
by u’']iiclx the t)riiiciplevS explained may be reduced to their 
logical conscc|uciices. Pile}’’ simply show the way — indicate 
the duection in which avg ax'e to ]>roceed in elaborating 
and illustrating the principles which govern the I/dw of 
vSuccessiou. An attentive consideration will show^ that it 
was not the olifect of the Hindu legislators to codify the Unv 
' pf vSitccession in such a w’ay, that any further dcvelopniertt 
of it w’oitld be nnpossible society progresses, ^and 

circiuustaiices change, the oW principles must be viewed in 
a new light and adapted to meet the new’ social exigencies. 
It w'oukl be wi'ong* to supt>osc that the Law of Succession 
has been totally petrified, and admits of no further growdh 
Grow it must with the growdh of society. There is a grow^- 
ing disinclination in the Courts of the country to treat 
Hindu Law as an inanimate carcase, but to look upon it 
as a living organism, wdiich is capable of meeting all social 
recpiiremeiits. Life has been extinguished in different parts 
oi the old structure, but they are being replaced by others 
Avhich i^erforlh the hinctions wdiich modern society requires 
ol them’’ (i) 

Notwdthstandiiig unwillingness on the part of the 
Legislature to legislate on this subject, the judiciary by 
their decisions, in cases not provided for in the Hindu Lawq 
and also in cases whei'c there is a difference of opinion 
amongst the ancient Hindu jurists, have legislated on this 
subject. J^ince the publication of the valuable Lectures of 
Prof. Sai'vadhikary, number of iinpoitant decisions on this 
subject have been given by the British Indian Courts But 
we should here remember what has already been slated 
about the disadvantages of legislation by the judiciary. To 
avoid any iiiisundcrstandiiig on the part of the Hindus it 
is necessary firs I to have a Digest on the valuable lectures 
of Prof. Sarvadhikary under the supervision of the Standing 
Commission mentioned before. Then a few years after the 
publication of the Digest, there should be secondly a 
Declaratory Act based on the Digest and then Ihhdly, when 
the popular distrust and misapprehension are removed there 
should be a Code. But this Code also should be a special 
and not a general Code. It is necessary to go through these 
different stages because of the delicate nature ofithe task 
and the slightest, error will hinder the progress of codi- 
fication of the personal laws of the Hindus for a long time 
(i) Satvadhiknri^s Tagore Lectures, Lee. XII. p 588. 
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First reason. 


to ctHiic. The people should see with what anxious vSolici- 
tude this dinicnlt subject is approached bv the British 
Indian LeMislatiiie, which will be heliKal in this difficult 
task by a Standing Committee consistiiift ol\ amoiynst other 
membeis, Pandits wiiose forebears w’eie their law'-nivAa's 
in aneient limes, DifTeieiit classes of peoide are governed 
bv different vSchools of Hindu huv and there are various im- 
portant points of lauv of vSuceession on which there is a 
rnence of views amongst the Hindu jurists, g^enerally 
hasecl on the diffeieiit interpretation of some old texts. It 
is not practicable to have a Code on this .subject at 

the pieseiit time ; and the time for a .general Code will not 
come till the sj^cciLtl Codes arc appreciated by the people and 
they themselves ask for the removal of the points of dif- 
lerence by the eiiactmciit of a General Code 

There are nearly seven hundred cases (i) dii^ested jn 
the last edition of the ofiicial Digest of cases imblishcd in 
IQI2. Alost of thcvSe cases came from the Mofiissil and 
involved difficult and intric\ale points of huv. These cUvSes 
W'Xa'c the result partly of nneertainty of law^ and partly of 
difficulty inhei'ent in the mutter in clivSpute. «But it must 
be admitted that it is impOvSsible to declare the lnw on this 
subject without raising difficult and delicate questions. To 
obviate this difficulty the procedure laid down before should 
be adofitcd and the sooner the Digest is published the better. 
There arc other considerations also wdiich make it desirable 
that the law should be codified They are (D Desir- 
ability and necessity of removal of uncertainty of law caused 
by conflicting judicial decisions e g (a) wdicthcr a bequest 
to a class of persons some of wffioiii are not in existence and 
not capable of taking is good or wdiether the wdiole bequest 
is void (2) (b) Wheiher birth of a son revokes a Hindu Will. 


(t) Inhottancc. 

Special heirs (male and female] 

233 cases. 

Illegitimate children 

28 ,, 

Impartible propert}^ 

33 M 

Joint propert}' and succession 

t6 ,, 

Divesting of and exclusion from 
inheritance etc. etc. etc 

6 ! 

Hindu 1177 /. 

Construction of wills .... 


Power of dispOvSition . , , . 

35 n 

Nuncupative wills etc. etc. etc. 
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(2) Bhagahati v. Kali {1905) icC. 992, iot)9<“ on appeal to the 
Privy Council (1911) 15 C. W, N. 393. This decision of the Ih‘iv,v 
Council has settled the point now. 
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In Siihba Rcddi v Doicusami (i) it wah held by I\Ir. Justice lyKC. XII 

vSubramania Aiyar that there was a revocation in such a case 

but on apiieal it was held that the provision of the Piobatc 

and Adniinisitatiou Act on the subject was exhaustive and 

there was no revocation in such a case The arptmnents in 

favour ot revocation mentioned in the jiidsrment of the first 

Court are worth considerinef by the legislature (el Whether 

a gift to an idol to be eslal dished after the death of the 

testator is valid (2). ^ 

(II) Secondly, 'i'here are important points on wl^iich 
there vshould be legislative pa^ononnceiueiit e’g (a) Extent leasor 

of liabilit,y of a Hindu heir to pay the debts of the deceased 
(0 generally and (ii) when the Sebts had been incurred for 
illegal and immoral pui'iioses. The law on the subject in 
Bombay Presidency has been dealt with by the British 
Indian Legislature It has been held by the Allahabad 
Higin Court (3) that it is sufficient, in order to establish the 
liability of .sons to pay a personal debt of their father, if the 
debt be proved, and the .sons cannot show that it was con- 
tracted for immoral purposes or was such a debt as docs not 
fall within tlxc pious duty of the sons to discharge. Des- 
tructive as it may be of the principle of independent copar- 
cenary rights in the sons, the decivsions have for some time 
established the principle that the sons cannot set up their 
rights against their father's alienation for an antecedent 
debt or against his creditor's remedies for their debts if not 
tainted with immorality (4). 

General evidence of profligacy on the part of the father 
is not sufficient to exonerate the sons of the debtor fr(;yii 
their duly to pay their father's debts (5) Under the 
MilakAianx a son is under a pious obligation to discharge a 
decree for mesne profits obtained agaimst his father by a 
person whom his father wrongfully kept out of possession 
of inmxovale property (6) 

The question whether the burden of proving that the 


(1) (iQoo) 16 H, L. T 491. See also Lecture VIII How far 
Codification liavS touched Hindu and Mahomedan Law, under heading 
Hindu Wills. 

(2) Bhufyafi v. Ramtal (loog^ 1.^ C. W. N. 18 

(3) Kivan Sinj^h v, Singh (rgop 27A 16 Bahn Singh v. 

Hihari Lai (1908) 3t)z\. ic;6, 159. 

(4) Nanom! v. Modhun {1885) 13C 2t 

(s) Kisshanlal v. (hirumdlnaaja (1899) 21A, 238, 2|o ; 

Chintaman te Ka.shinath (1889) 14B 320. Halm Singh v. Behan 
{1908) 30A. 15?), i6t. See also Budiee v. Kantce (1875) «23 W. R 
260, 262. Cfl Janisetji v. Kashi (iqoi) 26B. 326, 331. vSee also 
Jaganuath\s DigCvSt. *^05, 309 311 aW. Mac N 210. 

(6) Peary Lai v. Chandi Chaian (1906) it C. W. N, 163, 169 ; 
Nafai>ayyan v, Ponnifsami (1892) t 6M. 99, lop 
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creditors had made proper itupnric\s with a view to satisfy 
tlKmiselves that money Avas not hving borrowed for immoral 
purposes lies on the plainthT or not wms raised in the’ case 
of fifahaia] Shiah v. Balwanl (i) ]>ut W'as not decided. In 
Ikthu Shiah V. hchaii (a) it has been held that when the son 
sets up the defence that the debt wms incurred for immoral 
purposes, the l)urdeii of proof is on him and not the creditoi 

(b) Application of the principle of ExcciiUv dc s'on toil 
the cases of Hindus (3). 

^ {( ) Validity of a lec»acy to an adopted son and an ap- 
pointee under ’a power (4). ^ 

(d) Family arrangements and the ruling.s ni Tagtve 
case. Validity of a bequest* to a son\s wife, wdiose marriage 
took place after the death of the testator but the girl who 
became the wife was alive at the time of the death of the 
testator (5). 

(c) Succession to the estate of fallen women. rTlieir 
heirs Grant of Fetters of Administration in such cases (6) 

Thus rve find that codification is necessary for the 
following .special reasons: — (/) To remove the difference of 
Judicial opinion, (ii) To do away with the d^isions which 
are not consistent with the rules of Hindu Faw. Special 
Codes on this subject may be based on Prof vSarvadhikari’s 
Tagore Lccitircs. 

III. Family Ptopcrly. (A) Joint family property (B) 
Alienation of such property. (Cj Trusts (D) Religious 
endowments. 

There are more than 500 cases digested in the official 
Biggest published in 1912 (7). But this number does not 
include cases on trusts. Most of these cases had arisen in 
Moffussil because of uncertainty of law. On the Faw” of 


(1) (1906) aSA. 508. 

(2) (1Q08) 30A. 157. 

(3) Radhka v. Bouncy jec 10 C. W N. 566 ; 570 

(4) Bai Mativahoo V Mamoohai (1S97) A 93 ; YLkhira'iHlit v 
Mitkimtha (1905) 28M 36^ 37 

(5) Nafay v Ratnamala (jqio) 15 C. W. N. 66, 

(6) Hayi Lai v Tripura Roy (1913) 17 C \V N 679 s c T7C 


Ivj43S(F.B). 

{7) (p Presumption as to ioint-family . 14 c; 

(ii) Nature of and inlet-est m such piopeity . 48 

(ill) Povsition of joint-familv manager . * . ly 

(iv) Del)ts and joint-family business . . 30 

(v) Powers of alienation tiy nieniheis , 79 

(vi) vSale of joint-family properly in execution 

and rights of purchasers * . , 67 

(vii) Suits for possession ^ 

(vHf) Partition I* . 6 

ftx) Creation of Endowment .... 23 

(pd) Management of Endowments ... T2 


Hindu Joint Family Property we have the Tagore haw 
Lectures by that eminent vSanskrit scholar and sound law- 
yer Prof. KrivShna Kanial Bhatlacliaryya. But this valuable 
work has not been brought up to date. If that is done then 
a V^ay useful Digest may be compiled from this book. A 
Declaratory x\ct based on such a Digest will be a valuable 
addition to the Indian Statute Book 

On the Law oi dVust we have the Indian Trust Act, 
though ot limited application. This branch should also ijj- 
clude the law of Bcuaiiti transactions and Tagore Taw 
Lecture by Mr Caspersz '^EstoppeP' will supply valu- 
able materials for a Digest. Tagore Lectures on the Law 
of Trusts in British India may"' also be used as the basis of 
such a Digest. But here also we must have the Digest 
first then after the ascertainment of public opinion we 
should have either a Declaratory Act (if there is any 
opposition to and adverse criticism of the Digest) or a 
i*egular Code 

Laxc of Rclii^iou.s cndoanticnls Besides some provi- 
sions about procedure to be adojited in cUvSes against the 
T^Ianager or t^hebait of public religious and charitable insti- 
tutions there is no statutoiy provision on this branch of law 
IMisnuinageinent by MoJnmA' and other managers of religions 
endowments of the trust fund and immoral conduct of some 
of them have compelled the educated commimiLv in different 
parts of India, to approach the Government of the country 
with a prayer for codification of law on this subject. That 
eminent Bengali Lawyer Dr. R B Chose, a few years ago 
projiosed such legislation. He was supported by the 
educated men of the Hindu comniimity but his Bill was 
opposed by some orthodox Hindus, who would have 
approached Dr. Chose for his opinion, ^professionally and 
\\’'ould have received his opinion without demur The 
Legislature, because of this opposition did not think it proper 
to proceed with the measure. In 1914 the Government of 
India convened a meeting of some of the leading Hindus and 
IMahomedans to consider this matter which is still the subject- 
matter of correspondence between the Secretary of State 
for India and the Government of India. 


(xi) 

vSucctNssion ill ‘Management 

30 

(xll) 

Transfer of light of worship . 

15 

{xiii) 

Dismissal of Manager 

6 

(:\ iv) 

Bhebaitshi]) ... 

2 

i%v) 

Alienation of hfiidowed property 

^0 


Total 

. 522 
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Tins Part will incliulc the Hindu law of I\Iarria£>e and 
vStridhati and law relatiiic^ to Hindu widows. On these sub- 
jects we have the Tagore Paw Pectures from which useful 
Digests may he compiled. Uy applying Sir C P. Ilberl’s 
tests we find that there are nearly 150 cases nivolvini> 
(inestiolis of law relating to Marriage and vStridhan and 
nearly 200 cases in which the rules of law relating Hindu 
widows were involved. Most of these eases arose in the 
l^olTusil as the result of uncertainty of law on the snbcct.^ 
But^the luaiu objection against codification of this branch 
of Hindu Tgiw is its intimate cc^mection with Hindu religion 
and if we had not the work of Sir Gooroodas Bancrjcc on 
the subject which has lately heen brought up to date to guide 
the compiler of a Digest of the law on this subject, its codi- 
fication would have been an impossible task. The first 
step towards codification wall be a Digest to be compiled 
from Sir Gooroodas Banerjee’s book 

The system of the permanent residence of the son-in- 
law in the house of his father-in-law as a member of his 
family, may, in fact, have owed its origin and development 
to the system of Puliika-puha I c. a son of tn appointed 
daughter who was given in marriage to the bridegroom with 
the condition that the son born of her would belong to her 
father. The essence of the matter was that the marriage 
in such a case did not operate as a transfer of dominion 
over the damsel from the father to the husband. The 
system of gharjamai is one of comparatively recent growth 
and it is not strange that the texts to be fonnd in ancient 
Hijdu Law books do not deal with his position and right in 
the family of his fatlier-in-law But the absence of texts 
does not necessarily show that he has no rights at all. 

If the system ^owes its origin to the institution of 
Putrika-piitjaj one of the twelve kinds of sons recognized 
by the Hindu Paw, there is no reason why a British Indian 
Court of Justice should refuse to recognize it. On the other 
hand, when regard is had to Hindu* social customs and 
manners, it becomes obvious that if the contrary view were 
maintained, considerable hardship might needlessly result. 

Then again a gharjamai may be included in the term 
‘h>oor dependent’ mentioned in the text of Manu cited in 
the commentaiw of S^iJoishna on the Payabhaga (Ch. 11 . 
para 23) (j)’ 

The following arc some of the points,^ recent decisions 


(1) Govind Rani xk Radha (1910) 15 C. W. N. 205, 208, 
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on whicli should be iiicorpofaled in the Digest of law on this 
subject: — (a) Validity and elTect of a marriage between a 
Hindu and a non-Hindu in England (t). (b) Bigain^^ {2), 

(c) Restitution of conjugal rights — where can a Hindu wife 
live’ apart from her husband and will still be entitled to 
maintenance (3) (d) vSiiccession to fallen women (4). 

The change, in the law made by the Indian Divorce 
(Amendment) Act (X of iqia) should also be noted. 

On tlie law relating Hindu Widows we have the Tagoi:^,* 
r,aw Lectures on the subject hy Dr. Troilakhya Nath IMittcr. 
But it was published some tiii^e ago and unlci^s it is brought 
up to date it will be ol little use as supplying the materials 
oi a Digest But the Standing Law Commission (mentioned 
above) may have it brought up to date and then have a 
Digest compiled There are some important cases the deci- 
sion on which should be incorporated into such a Digest e g. 
(a) effect of unchastity. A Hindu mother who has become 
unchaste after her husband’s death does not thereby lose her 
right to succeed to the propertv of her son (5) (b) Right of 

a Hindu widow to make a gift of immovable property to her 
daughter on 4he occavsioii of her Ihviragaman ceremony 
TTpon the autliority of the ancient texts and of the commen- 
tators, as also upon the judicial decisions there cannot be any 
reasonable doul)! that a gift by a Hindu widow, governed by 
^[^^akshal(t law, of a reasonable portion of her husband’s 
immovable property to her daughter in connection with her 
marriage is within the scope of her authority as a qualified 
owner and is binding upon the reversionary heirs of her 
husband. The Diciragaman ceremony is treated in works 
of authority as a ceremony of importance closely connected 
with marriage There is no substantial difference between 
gifts made at the nuptial fire or in the bridal procession and 
gifts made at the time of Diviragaman ceremony. Thus a 
Hindu widow governed by JMiiakshai a law is competent to 
make a valid gift of immovable properly to her daughter 
at the time of Diidiagaman (6) 

PTom what has been stated above it is clear that most 
of the Digests to be compiled by the vStanding Commission 
will simi> 1 y state what the law is according to the Hindu 


(1) Chetii IK Chelfi, (rgoQ) 67, 

(2) Kmp. V, iM'^ar (1907) 30M. 550. 

(3) Vular^v. Dwarka, (1905) 31^.971. ^ ^ ^ 

(4) Hart Lai v. Tripura Ch. Roy (1913) i 7 C. W N. 679 s. 

17 C. LJ 43<^ T.B ^ . -r T o 

(5) Dal Singh %k Dint (1909) 7 A. L. J. 80. 

( 6 ) Churaman v GopI (1909) 13 C. W. N. 994, luoti 
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Codificalioti and 
educated Hindus. 




Unanimous 
support of the 
Hindu community 
impossible. 


taw-Miw'rs ami will not itiltoducc any material change in 
Hull Uuv. Htil at the same lime we must remember that 
codification by a Hill wdiich merely improves the dorm 
uithont altering the substance of the huv is an impossibility, 
'bhe draftsman is sure to come aenrss doubtful ixnnts oi 
law’ W'hich he must decide one way oi the other. There are 
also occasional gai)s wdncli a ciHlifying bill must biidge 
over if it aims at anything like completeiievSS. Hven if, for 
tl^e sake ol argument it is conceded that these Digests wall 
simyly declare the rules of Hindu Daw^ w’ilhout altering 
its substance, iTie legislators have to discuss bills like Sir 
Bhashyam Aiyangar's (hiins of Leaguing Bill, Dr. R B. 
(Ihose^s Religions Kndoieincnls Bill, and Mr Dadabhoyks 
Bill foi the hroieclion of leonicn and gills and xMr. Sashagiri 
Iyer's "T/m Uindii (lifts BdV* and to decide whether these 
Bills be rejected or passed and if passed wdicther they vshould 
be passed as introduced into the IvCgislative Council or.with 
any amendment. When we remember that Sir Bhashyam 
Aiyangarks Bill and Dr. Cdioscks Bills, ]\Ir. Dadabhoyks Bill, 
though supported b\^ most of the Hinclit New'spapers, 
did not become law because of opposition •on the part 
of certain classes of Hindus, wc may be sure that almost 
all the DigCvSts of the Standing Law' Commission wall be 
opposed hy a certain class of Hindus. But at the same time 
w'c niUvSi also notice the fact that Bills like the Gains of 
Learning Bill, Hindu Gifts Bill and Religions Endowments 
Bill clearly and unmistakably show that the Hindu commu- 
nity or at least its enlightened and leading members clearly 
see the desirability of codification, or at least legislation on 
certain important points of Hindu Law. The Govern- 
ment of the country and the Legislature are sure to have 
their help and co-operation in legislating on Hindu Law', 
if such legislation is not inconsistent with the principles 
of Hindu Law. Then the question is 'bvill the Legislature 
be justified in legislating even in the face of such opposition, 
insignificant and iniimportant though it may be^” or in 
other words wall the Legislature be justified in legislating 
on such questions w'ithout the unanimous support of the 
entire Hindu community? But imposition of a condition 
of unanimity wall be tantamount to prohibition of legislation 
in any shape. Such a condition wall be intolerable in any 
country because of impossibility of obtaining, unanimous 
support of the connmmily concerned wath regard to any 
legislative or any other measure. It may be lu'ged that 
such a condition is essentially iiecessaiy in this country 
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because of llie principle of religious iieutralitv. But the Bhc ^XII 
answer to this ar^mnent is that this principle was adopted 
at a. time when the British Administrators had no means of 
ascertainino the views of the people and true rules of Hindu ^engioiw 
haw — when oi)position came from the class of people who neutrality 
are now asking for such legislation— when there was no 
division or ditTerence of opinion amongvSt the Hindus them- 
selves and the whole community led by its leading members meamno! 
opposed legislation alTecting the rules of Hindu law^ or ^ 
‘custom. But now it is not the non-Hindu members of Inc 
legislature but its Hindu members who are introddeing 
Bills dealing with the rules of Hindu Law and they are sup- 
ported by a large number of Hindus themselves. Then the 
position of afiairs was, non-Hindu religion was opposed to 
Hindu religion whenever any question of Hindu Law was 
discussed before the Legislature and it was incumbent on 
the Legislature not to proceed with the subject except under 
special circumstances — but now it is Hindu religion against 
Hindu religion. ITnless it is indisputably pioved that the 
oppositionists represent the true view of Hindu I^aw on any 
point in disg^ute it caifnot be said that the Legislature, 
on the ground of religious neutrality, should not proceed 
with such legislation. When a portion of Hindu commu- 
nity wants certain legivslative enactments which are opposed 
by some Hindus the argument against legislation on the 
ground of religious neutrality is not applicable. Then 
again it may be argued that though the oppositionists are in 
the minority, and do not hold the true view of Hindu law, 
it is the duty of the legislature not to legislate and to avoid 
giving offence to them. This argument, if based on "^my 
reason it is this, that it is just and equitable not to legislate 
in such cases. If the principle of justice, equity and good 
conscience rc(iuire that there should be no legislation in 
such cases, that veiy principle also requires, for the welfare 
of the majority of the members of the community, that there 
should be legislation in such cases 

What has been stated above is based on the assumption 
that every law is a command of the sovereign, so fully 
developed in the analysis of Amstin, wliiclr cannot be asso- 
ciated with the idea of law according to Hindu juris- 
prudence. The foregoing statement have been made 
because according to Anglo-Indian Jurisprudence, law is a 
command of the sovereign and the present thcoiy of legis- 
lation in this ccAtiilry is not a theory of Hindu Law but 
of modern jurisprudence. This change of theory is ros- 

^ 5 ^ 
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poUvsihle for ti g‘<)otl deal of the difficulties now met by the 
Aiyulo-Tiidiau legislators and adiniuistrators Now let us 
see {a) whether Ihc llico)}' of h\(>isIalio}i acconiing to ancient 
Hindu Jutis'^Miidencc may remove thOs^e diffieuliics and if 
it can, (b) what ncccssaty ehange.s in ihi^ Iheofy shouhbhe 
made to adabt it to present circunLstauces. What is then 
the old Hindu tlieoiy of legislation and how was Hindu 
haw developed? According to Hindu Jurisprudence laws 
are regarded as connnands not of any political sovereign, but 
oPthe Supreme Ruler of the Universe. While, on ‘the one’ 
haiuT, the belief in the emanation of Hindu Law from the 
Deity ‘hiiade it in theory abscTlutely unalterable by any 
temporal power, on the other hand, the very absence of 
temporal sanction in the majority of cases, and the feeble- 
ness of its connection with temporal authority, rendered it 
practically a system most readily adaptable to the varying 
Wyants of society.^' '‘Now^^ says Sir Gooroodas Banerjee (i) 
'hhe changes which have taken place in the course of time, 
both in the internal structure and the external surroundings 
of Hindu Society, must have continually presented motives 
for deviating from the rules laid down in tjjie primeval 
Code — motives which could be but insufficiently counter- 
acted by the spiritual sanctions by which most of those rules 
were enforced. This led to innovation ; and what was 
excused as necessary or desirable innovation in one gene- 
ration, came to be revered as custom in the next ; and thus 
have been brought about, slowly but steadily, those 
numerous and important changes in the Hindu law, which 
may be seen at a glance by comparing the prevailing prac- 
tic<!^ of the Hindus with those enjoined or reprobated in the 
Institutes of Manu or any other ancient sage .To this 
mode of development of the Hindu law by the displacement 
of old and obsoleteTules by growing usages, the interpreta- 
tion of texts by commentators has served as an important 
auxiliary. Each commentator, under the guise of inter- 
pretation, often moulded the ancient texts according to 
his own views of justice or expediency. And as the 
authority of each commentator was received in some places, 
and rejected in others, there arose what have been styled 
the different schools of Hindu Law/^ Manu himself, to 
render Hindu law most readily adaptable to the varying 
wants of society, provided 'h*f it be asked how it should 
be with respect to (points of) the law which have not been 
specially mentioned, the answer is that f/hich Brahmans, 
(i) The Hinclu Law of Mantage and Wtifdhan, 3rd Ld. p.3. 
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wlu) are si.sklas, propound bliall doubtless have legal (force) 
Those Brahmans must be considered as .^ishlas who in 
acccu'danee with the sacred law have studied the Veda 
together with its appendages, arc able to adduce proofs 
preceptible by the senses from the I'evealcd texts’" (i). 
Whenever the v/s/z/a.s sanctioned any change, such a change 
was at first looked upon as necessary or desirable innovation 
The legal consciousness of the people tolerated though it 
did not welcome such changes, because they were approved 
of by the si'ihlas. In course of time such changes canielo 
be revered as customs. The sisJdas had the authority to 
sanction any innovation of which they approved. 

The next (luestion is whether there is any means of 
adapting this method of developing Hindu law to present 
circumstances. 

The law of progress — slow yet steady progress, was a 
characteristic of Hindu Law till the end of the iStli Century 
and for reasons mentioned before, that progress has been 
arrested and it is the im])ei‘ative duty of all those, who arc 
responsible for the welfare of that comimmity, to sec that 
the causes W'hich arrested the i>rogress, should be removed 
as soon as possible. 

Now, the (luestion arises how can the Hindu law* be 
developed ? The answer is that it must be developed on the 
same lines (as much as possible) as in the past. The argu- 
ment that there can be no development of Hindu Law 
under a non-Hindu sovereign has no force at all because 
(a) according to Hitulu jurisprudence the sovereign has 
very little to do with the development of Hindu Law ’^uid 
the present non-Hindu sovereign has taken up the attitude 
of strictCvSt religious neutrality, (b) Most of the commenta- 
tors, whose works arc now the governing authority, 
flourished when India was under ]Mahomedan Emperors 
This fact can only be explained on the ground that it wms 
not the sovereign but somebody else — the sishias^, the com- 
mentators, the learned professors at the different scats of 
learning— had been the means of influencing the legal 
consciousness of the community, and changing and develop- 
ing the rules of Hindu law. The common saying in Bengal 
that the peo])le of the country are connected with Navadwipa 
—that ancient seat of learning in Bengal — by their Handi 
and Dari (l)card) clearly shows what enormous influence 
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(j) Mami Bk. XIL io8, 109. 
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Navaclvtipa had and still has over the people of Bengal (i). 
For the decision of any question of Hindu riles and rituals 
the people look up to Navadwipa and not to Calcutta for 
guidance and help Navadwipa speaks and whole Bengal 
listens. The ancient University at Navadwipa was really 
the law-maker for Bengal. True, Jimutavahan reigned 
supreme in Bengal, but his commentators while teaching 
their students and writing their treatises, under the guise 
of interpretation, moulded the texts ol J i mu Lav a ha n a 
according to their own views of justice or expedienew and 
sometimes even added to the texts of their master (2). 
When the students from Navadwipa University went to 
different parts of the country and gave ]''yavasLha to the 
people, they gave ]\vavastha according to the interpretation 
of the texts as they had been taught at Navadwipa, and if 
any daring spirit had the boldness to dispute their 
l^yava.stha reference was made to Navadwipa Pandits as 
the highest tribunal in the land and unless there was a 
difference of opinion amongst the Navadwipa Pandits and 
the reference was made not to the tol in which the Pandits, 
who originally gave the Vyavastha, were taught, then of 
course there was the chance of the original Vy avast ha being 
rejected, but in other cases it was supported and approved 
by ‘Navadwipa Pandits. Thus was the Hindu Law modi- 
fied, and developed in the tols of Navadwipa, whose 
supremacy was for a time contested by well-known seats of 
learning like Vikrampur and Khanakul Krishnagar. Under 
the aegis of Ahhirani Swamy the Khanakul Kushnagat 
SomaJ could for a time successfully prefer its claim in the 
imrilediate neighbourhood the place. This fact speaks 
volumes in favour of the position I am seeking to maintain 
in these pages But with the spread of malaria and other 
causes the shining lights of the Somaj disa{)peared and 
Navadwipa reigned supreme and still holds undisputed 
sway. 

The Calcutta University must have the good-wishes at 


(i) On the death of a Hindu his relatives have to throw awav 
their Handis or earthen cooking pots and at the expiration of the 
mourning period have to shave and purify themselves. The period 
of mourning, after the expiration of which the “shaving and puii- 
fying ceremomevS^* take place, varies according to the caste 01 the 
deceased and also according to the relation of the deceased with the 
mourners and whenever there is a difference of opinion about the 
length of the period— reference is made to the Pandits 6f Navadwipa 
for their opinion and that opinion when given, settles the question. 

( 3 ) Puma V, Copal (190S) 8 C. L. J 538. Prosanno v Sarat 
(1908) 36C. 86, 114 s c, 8 C. L. J. 300. 
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least of the Paudits of Navadwipa before it can aspire to 
occupy llial proud position in the country, once occupied by 
the ancient Uiiiversitj' of Navadwipa The Calcutta Uni- 
versity will have t(^ train up young lawyers in the light of 
modern junsprudeuce. It will also have to tram the Pandits 
of Navadwdpa (not to speak of the lols of other places) in 
the w^ay in wdiich the ancient coininentators were taught, 
taking the Hindu 1/aw not UvS a lileless, inert and inelastic 
body of rules lint as an elastic body of rules developing and 
being capable of further development to meet the exigenci<5 
of time ^ t. "" 

We have stated beiore that the proposed Standing Law 
Commission should consist not only of 2 Professors from the 
Law College at Calcutta but also 2 members from Nava- 
dwipa ioh' They are the sishtas of this age The sishias' 
wore the law-makers in the past and the .sishias must develop 
the Uw uow\ 

Wc should also notice here what the si. s bias could do 
before, cannot do uow^ for various reasons of wdiich the 
following tw’o are impoitant viz., (a) Because of the change 
in the tlK'ory'^if legislation, wdiich has already been noticed 
in IhivS Lecture. But bcfoie leaving this point I shall deal 
with Sir Henry Maine’s observation that the Mahomedan 
Government w^as a tax-ttdeing and not a law^-making govern- 
ment (i). This statement is not accurate with reference to 
all branches of Hindu T/aw'. This statement is not appli- 
cable to Hindu criminal kuv and law^ of evidence, because 
they w\*re supplanted by the Mahomedan criminal law^ and 
law of evidence, hVue, this w'as not done in the w^ay^n 
which huvs are repealed at the present time, but the result 
was the same, viz. doing aw^ay with certain ])ranches of 
Hindu I/uv and introduction of TMahoniedan I/uv. The 
Mahomedan Govenuneiit also modified the revenue law^ of 
the coimtry. It did not make any kuv in the w'a,v in wdiich 
the British Indian Government make law at the pi'esent 
time, but it did change the kuv, root and branch, in some 
departments of life, v^ir IL S. Maine’s olisci'vation is true 
so far as the personal huvs of the Hindus are concerned. 
It did not generally interfere with this Imuich rif law and 
the rules of Hindu law* W'ere left undisturbed to develop 
ilicmselves in the usual waiy as long as they did not affect 
the iuterests'of the Government of the day in any .way. 

(b) Because* the change in the constitution of courts. 

(i) Early n!.slory of ImtitHlfons p. 384. 
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Aiithoiities of 
Sishtai, curtailed 
because (tr) oi the 
change in the 
theory of 
legislation. 


W'as the Maho- 
niedan Govern- 
ment merely a tax- 
taking and not a 
law-making 
Government ? 
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{b) Of the chan,i>c 
in the couhtilutinn 

of courtvS. Sishiai> 

and the llrsi 
,t?linipse of the 
doctrine of justice, 
equiOv and good 
conscience. 


Slight as and the 
Standing I^aw 
Comnnssion. 


Constitution of 
Hindu society 
unfavourable to 
codification of 
the personal laws 
of the Hindus. 


This change has caused a good deal of anomaly in the ad- 
ministration of Hindu Taw. 

Ill the right ol the sishias to declare the law wc find the 
first glimpse of the right of the Judges of the modern British 
Indian Courts to decide cases according to the principle of 
justice, equity and good conscience 'Bhat is why it is pro- 
posed that the proposed f>tanding Law Commission shoiihl 
also have two Judges of the High Court. 

The next question is whether there is any means of 
having the sanction of the sishtas and the inteipretation of 
commentators made the mcdia^oi developing Hindu Law. 

This object can be attained now a days, only by having 
a Standing Law Connnissioit composed of members who can 
be called the sishtas of the aoth Centiuy. Its constitution 
and duties have already been mentioned. Approval of 
any rule of Hindu law by this Commission will take the 
place of the approval of shhtas in course of time , and the 
Digest prepared under its supervision will take the place 
of the commentaries of ancient Hindu commentators. 

There is another objection to codification of personal 
laws of Hindus and that is the clifliculty whic^>i ari.ses from 
the constitution of Hindu society. In Hindu jurisprudence 
family is the unit of society and in modern jurisprudence 
individual is the unit The present day movement is 
from status to conUacb and even the Hindu society 
is undergoing changes, in this respect, under the silent in- 
fluence of social and political forces. The phenomenon of 
gradual disintegration of Hindu joint-family system is 
noticeable in every direction and the natural consequences 
of siich a transition though not in the shape of social 
anarchy but in the shape of social discontent are engaging 
the attention of cyeiy well-wisher of the country. Com- 
munism is sure to give place to individualism, but this change 
is to take place slowly and cannot be thrust upon any com- 
munity. In the x)rimitive stage of civilization coinpiunism 
had its uses, but with the advance of civilization they have 
disappeared. The laws of joint family relation and property 
are to be administei'ed amongst the Hindus while the Hindu 
society is changing its every basis by becoming indivi- 
dualistic and ceasing to be communistic, v^ome people 
ask for changes in the law with the result that 
Bills like Gains of Learning Bill and Hindu Gjfts' Bill are 
being introduced and discussed in British Indian Legis- 
lature* Thus arises the important question ^Vhat should 
be the attitude of the Government of the country in such 
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cases?’* Sooner or later this question must be solved. I.EC XII 
\Vc have ,£^01 the example ot Jai')an to help us in 
solving this problem As in India so in Japan the family bessons fi-om 
and not individual was and to some extent still is the unit of eodificTaiicMiln 
society and it is an interesting and instructive study to Japan, 
watch the iirocess of transformation, in Japan, from com- 
munism to individualism The new Jaxianese legislation 
represents a long step towards individualism , for public 
rights and duties have been made independent of the 
“‘House* organization,” and i)roperty rights and liabilities 
are allowed not only to all the adult male members of the 
house but also to married women and minor children 
Formally, the “house” is still the legal unit. But within 
the “house” the law recognizes the modern occidental 
family i.e. the group consisting of husband, wife, and 
chikh'en, and it accords to the husband as such, and to 
parents as such, an authority which is independent of that 
exercised by the head of the house The authority of the 
husband over the wife, as defined in the Japanese Civil 
Code is not very great. As regards property, the Japanese 
Civil Code lisis altered tlic old law, by vesting all property 
rights in the individual. The subordinate house-members 
have become The x>ropcrty of the married woman 

is not merged in that of the husbamrs house, it is not even 
merged in that of the husband. Succession to property is in 
large measure independent of the “house organization”, but 
concessions are made to the older system The result of 
recent Japanese legislation is that the historic “house” has 
been left formally in tact, but its economic basis has been 
seriously weakexied, and the personal authority of die head 
of the house has been diminished. Japanese “House” is 
destined to disappear and this result will be brought about 
by the individualistic tendencies which the legislation of the 
last generation has called into activity. 

So pi India also joint family system, though in the pro- 
cess of disintegration, will not disappear all at once In 
the meanwhile the Government of the country should have 
the demand for individualistic legislation carefully examin- 
ed by a competent authority, like the proposed f>tanding Taw 
Commission or Committee, before taking any step in the 
matter. The Hindu community, based as it is on families 
will, ill course of time be based on individuals. Tndivi- 
dualistic legislation there must be ; its rejection wp only 
make matters wot'sc and will lead to social revolution^ and 
anarchy. This undesirable event can only be avoided by 


timely indivuhialistic lesiblalioii, and the only machinery 
for prodncmg such incasnres is a Standins haw Commission 
or Committee described above. 
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See Pai^vi. 155^ 

TLVrjIKD’B “COT)K 01^' OKNTOO IvAWvS ” 

This is ically a Dis^esl of Ilindii Taw. It was compiled bj a cDmiiij*^Ak;e of learned 
’ Pandtls cqnsisiin,t* of . — ^ 

I. Ram Gopal Neea> alimkar. ^ 

e Beerecvsliur Ihmclianim.^ 

3. Ivishen Jiiiii Nceavalmikar. 

4 Baiieesliiir 3>eed\ Alunkar. ”* 

5. Kerpa Ram Terk Siedhaiit 

6 . Kisheii Cliimd Sareb Blioom. 

7 Gorec Kiinl Tcrk Biedhant. 

8 Ivishen Iveisiib Terkaluni^kar. 

g. Becta Ram Bhet. 

in Kalce vSunker Beed\ abai»ecs. 
ir vSham Bunder Neeaa vSxedhant. 

(These names ha\e been spell 111 the same way as in ILilhed’s Gentoo Code. 
Translator’s Pieface, p. Ixxvh) 

r> 

The oneinal code compiled by these Pandits was tianslated into Peisian and that 
Peisian tuinslalion was rendered into Rnglisli by Nathaniel Biossey Halhed. The 
title of this book is . — 

“A CODB: Oh^ Gh:NTOO TAWvS OR ORDINATIONS OP TITP PUNDITS.’’ 

PVom a Peisian translation, made from the original in the Sanskrit Tanguage 

BY NATHANIEL BRASSEY HALHED. 

Ih lilted and published m Tondon in M DCC.RXXXI. 

Its oiigin, ‘‘The importance of the commerce of India,” sa\^ Halhed [J code of 
CfCntoo Line T)ic Tianslatoi Picjacc (1781 PA) pp. ix. xj “and the advantages 
of a territorial establishment in Bengal, ha\e at length aw’akened the attention of the 
British legislature to every circumstance that, may conciliate the affections of the 
natives or ensine stability to the acciuisition. Nothing can so favourably conduce to 
these two points as a w'cll-timed toleration in matters of religion, and an adoption of 
such original institutes of the countrv as do not immediately clash wdth the law^s or 
interests Of the conquerois. 

“To a steady pursuance of this great maxim, much of the success of the Romans 
may be attributed, wdio not only allow'cd to their foreign subjects the free exercise of 
their ow’ii religion and the adiiiiuistratioii of their own civil jurisdiction, but some- 
times, by a poliev still more tlatteiing, even naturalized such parts of the mythology 
of the coiKiuercd, as w'eie in any respect compatible wnth their own system. 

“With a view to the same political ailvantages, and in observance of so stinking an 
example, the following compilation (the Gentoo Code) wms set on foot , which must 
be considei edits the only W'ork of the kind, wherein the genuine principles of the 
Gentoo Jurisprudeny4i are made public, with the sanction of their most respectable 

Pundits (or huvyers) Wherefore a thought suggested dself to the Go\eriior- 

General, the Honourable Warren Hastings, to investigate the principles of the Gentoo 
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icligioii an' I to explou* llic cuhioiiis ot ilie Ihiuhis and to pun me a traUvslatnni ot 
them in the I’ensian lanj’uaj'e, that they become iiuueisall} known by the 

perspicuity of that idiom ami that a book mie:ht be compiled, to pieclude all such 
contradictory deciees in futme, and that, In a proper attention to each religion, justice 
^ might take place impartialh , accoidiiig to the tenets of every sect. AVhercfoie, 
Brahmins, learned in the vShaster (whose names are here subjoined) weiehnvited ftoni 
all parts of the kingdom to h'oit William, in Calcutta, which is the capital of Bengal and 
• Behar and most authentic books, both ancient and modern, were collected, and the 
original text, delivered in the Hindoo language, was faithfully translated bv the 
mterpreteis into the Persian idiom They began their w(U'k m IMay 1773 answering 
to the month ^ Jcyi luS^) (Bengal style} and hmshed it Iw the end of Febuuiiy 1775 
answering to the mofith of /hmgooii 11S2 (Bengal style).” 

In this Code vSiibstJinlive and Adiective laws (civil and criminal) ate mixed up. 
It is divided into :;i chapters and most of the cliapfeis are subdivided into what is 
called by Halhed sections and each sctioii has-been sub-divided into paragraphs 
corresponding to the .sectious of the modern Anglo-Tndian codes. 

CONTKNTvS OF lIATPIUlFvS CODB: Ob' GKXlh )0 hAWkS. 

Chai»T1',k 1 . — 0 { lending and boinneing Consisting ol 5 .subdivisions or sections 
Bach section or sub-di vision ns again divided into paiagraphs which 
are equivalent to sections of modern Anglo- fiidian Codes. Section 
I deals with Interest and section 5 deals with the method oi 
recovering debts. The other three sections (sections XT, III and 
IV) deal with pledges, securities and discluuge of debts. Sub- 
stantive and Adjective laws hav'e been* mixed up. ^ 

,, 11 . — Of the Division of inhoitablc P}Opetty. [Consisting of t 6 sub- 

divisions or sections . Byach section has been sub-divided into 
paragraphs. This chapter contains fragments of the I-Imdu haw 
(especially according to Dayabhaga) of Succession and Inheritance, 
of joint-piopeity and its partition. Section XVI deals with the 
acquisition of right of possession in the propertv of another bv 
usufruct] 

,, III — Of Jusiuc. Consisting of n sections Civil ami crminial law mixed 

up : 

SCc. T Of the iorms of admmislei ing justice 

,, H. Of appointing a Vakeel or Attorney 

^ j, HI. Of not apprehending an accUvSed paity. 

,, IV. Of givbig an immediate answer to a complaint. 

,, V. Of plea and answer. 

,, VI. Of two sorts of answer, propei and improper. 

„ VH. Of evidence 

„ ,, VHI. Of proper and improper evidence 

,, IX, Of the modes of examining witnesses 
,, X Of appointing arbitrators more than once ; and of the 
mode of drawing up the statement of a cause, 

,, XT Of giving preference to a claim. 

JV — Of Trust or deposit, (t section subdivided into paragraplrs), 

,5 V.-— 0 / Selling u Stranger's property. (i section subdivided into 

paragraphs) . 

,, VI— 0 / Shares? (2 , sections Sec. I, of shares of trade iii partnership. 

, Sec IT. Of shares of artificers ) ^ 

„ VII— 0 / Gift or Alienation by gift. (i section), 



YllI,— Of Sciviitldc (3 sections ) 

Sec, I 01 nppellalions of appienticCwS, servants, slaves, etc. 

M n Of the modes of eiifraiicliismi^ sla\es 

,, TII Of such as are slaws, and of such as are not slaws. 

IX . — Of 1 Tain’s' sections) 

Sec, r Oi the \\a.i 4 es o( scr\ants (includnii^^ speciiic perfonnancc 
of contract and damages) 

,, II Of the \\ai>es of dancnn* women or piostitutes 
X — ()/ Rc}it a}iii Hues (i section) 

IX Ot Pun'hase and Sale (4 sections.) 

Sec I Of the vendor’s not deli\enn.i» np to the purchaser the 
commodity sold, a.’*i(I of the Has^istrate causing him 
t?) deliver it 

,, n Of retijnung 01 not leturning articles jiiirchased 
Xir — Of Boundaiics and Li}nits (i .section) 

Xlir — 0/ Sliaio, in the Cultivation ot Laiidi,. {i .section) 

XIV , — Of Cities and Toions, and of the Bines foi damaging a ciop 
(i .section The word (Bam has been tian.slated as a town.) 
XV,— 0/ scaHdalou:> and bittei expi essions (3 .sections) 

XVL— <)/ Jssault. (3 sections ) 

XVir.— Oy Theft. {6 sections ) 

XVIif. — Of I'ioJence. (r section.) 


XIX — Of Idulteiy — (8 .sections ) 

XX — <V lehai Lonceins If omen, (i section) 


XXT — 0/ Siindiy lilules, (lu sections) 

vSec. I Of gaining. 

„ II. Of linding anything that was lost. 

,, TIT. Of the fines for cutting tiees 

,, IV, Of the lax upon buying and selling goods. 

,, V. Of the quarrels betw^een a father and son 

,, VI Of serving unclean victuals » 

,, Xd!. Of the punishment to b^ indicted on a Soodnr for 
leading the Bcids (Vedas) » 

,, VIIT, Of the pioperties of punishment 

„ IX Of adoption. 

,, X. Of Sundries. 



APPENDIX B 


Si'v page ijt 


LIST OI'* liRITISII IKDIAX LliC'.lSLATIVIi COUNCILS. 


Date of con.stitntion. 



1807 

1833 


1861 

3862 


ISS6 

1S97 

I89S 

igi 3 

1912 


Kaiiie of the I/e.t»ivslative ConnciI. 

Council of the Govenior-Geiierajl. 

Council of the (h)vernor of IVhidras 

Council gf the Go\ernoi of honibay. 

Councils of the Governot^ of Bombay and Madras weie 
abohvshed and only one bej^islative Council was 
established for whole of India. 

Bombay and Madras* IvCgivSlative Councils re-established 

Bci^islative Council for the Bengal Division of the Presi- 
dency of Fort William established. 

N. W. P and Oudh Council established. 

The I'uniab Council established 

Burma Council established. 

Council for Behai and Oiissa established 
Do Assam constituted.* 


v8TATF:MENT showing Tl-m CIIANGKS IN THF COITNCID 
OF THE GOVKRNOR-GKNFRAL 

(From 1833 to 1S61 Governors of Bomba\’ and Madras had no legislati\e Council ) 


N B. — Following numbers do not include H. K the Goveinor-Geiieral noi the head of 


the Province in which the Council sits 



Years. 

Ordinar\ members 

Extraoidinnn 

Additional members. 


1773—1784 

4 

I 

None. 


17S4— 1S33 

3 

I 

Do 


3S33— 1S53 

r 

I 

Do. 


1S53— 1S61 

4 

I 

6 


^iS6i — 1 8 74 . 

5 

i 

Not less thin 6 not more than 

12 

3874 — 1893 

6 

I 

Not less than 6 not more than 

12. 

3893 — 1909 

6 

" I 

Not less tlian 30 not more than 

i6. 

From 1909 

6 

I 

Not more than 60. 



COUNCILS OF THE GOVKRNORvS OF IMADRAS AND BOIMBAY.. 


From 1802 (Madras) 
and 1807 (Bombay) 
up to 1833 

1833— i86t 
1861 — ^1893 

1892 — 1909 

1909 — up to present day 


Governors in Council of Bombay and Madras had Legis- 
lative authority 

No Legislative Council 

Executive members and Additional membeis not less 
than /\ and not more than 8. 

Executive members and Additional members not less 
than S and not more than 20. 

Executive members and Additional fYcmbcrs not nioie 
than 50. 
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' T.KGTvSIvATIVI^ COUNClTv OF TI-IF IJIiUTFNANT- 

govf:rnor of bfngaf. 


From 1/73 to iSo^ 


1892 — H)< )C) 

Kjog—K)! 2 


1S62 — 1912. 

I'lie Council (^f the Govet nor-General was the only hegis- 
1 alive Council in J^engal At the first meeting; of 
Bengal Bcgislative Council in 1802 011)3* members 
were iiresent. 

Number of nienibeis not to exceed 20. 

Do. Do 50. 

In 1912 Bengal was raised to the .status a Presidency 
under a Governor with an BJilecutive Coiiiieil. In 
addition to 48 elected and noiiiinated seats, pro\ision 
Jias been made for the nomination of 2 expeit meinbeis 


COUXCIb Ob' TUF UNITFI) PROVI^X'KvS OF AGRA AND OUDH 


rp to 1886 
1886 


1892 — 1909 
lyoc) — up to 
present day 


No Degivslati^e Council. • 

Council established by the Proclamation of the 26lh November 
18S6 under §44 of the Indian Councils Act of 1S61 (2] and 

25 Vic. 67 ) 

Number of members not to exceed 15. 

Do. Do 50. 


TPTK PUN7AB COUNCITv. 


Estahlnhed by the P)ocla)natiO}i of gth April iSgj iindc) the piovisions of 
Sections j^j and 41) of the Indian Councils Act, iS6t (24 and 25 Pfr c. 6y.) 


3897— IQ< .9 
1909 — -up to 
prevsent dn\* 


9 Members 
Not to exceed 30. 


BURMAH COUNCIL. 


BurmaJi Legislative Council conshiuted by a Ptoclamafion dated the gth April iSgy, 

1898—1909 9 Members. 

1909 to present day . Not to exceed 30^ 

TIIK BIHAR AND ORISSA COUNCIL. 

r ConsUtuted m jgi2 

Consists of 21 elected and 19 nominated members. Besides these members there'' 
may be an expert member, either an official or non-official, to assist the progiess (f 
particular legislative measure. 


THB AvSSAlM COUNCIL. 

Constituted in igj2. 

Consists of II elected and 13 nominated meiiKliersi The Chief Commissioner is 
also empowered td^'iiQininnle one expert member, either official or non-official, to assist, 
in the progiess of legislative measures. 

„ -9 

% 





APPENDIX C 


Sec page 2^1, 

Under Clause 6y of the Chartei granted h} Geo 11. to the hhist India Cotnpany 
in 1753 the Mayoi’s Courlh at Madras, Bombay and Calcutta ,(41 anted Piohates ol Wills 
and Getters Admiinslration to Hindus and Mahoiiiedans. {vSee Mr Justice 
I-l3'de\s Mss. notes 1^)r 1791, 4th Term, October 22, 1791 vSee aUo In iiic (loods ol' 
Bibee Muttia, (1832) Akirton’s Decisions 191, 324 J The leason whv this power was 
conferred on the ]Ma\or’s Courts m 1753 is clear froj|i that Clause “And whereas it 
frequeiitl} happens^ runs the clauvse “that the eflects and estates of peisons dyin<4 
m the Kast Indies or parts aforesaid are w^ast^^d and einhez/led and their debts 
contracted there remain unpaid for want of a iiroper authonU vested in some person 
or persons rCvSidm^ in the Kast Indies or parts aforesaid to take care of the same for the 
preventing of which mischief We do hereby for us give and grant unto the said 

Company and their successors and 'do these presents ordain estalihsh and appoint 
that when an^' person shall die within the said towm of IMadraspatnam or ^ Tort 
St George or the limits thereof or any of the factories subordinate to Foit St George 
aforesaid the said towm of Bombay m the island of Bombay or the limits thereof or the 
factories subordinate thereto 01 the said tow'ii of Calcutta at h'ort William in Bengal 
or the limits or districts of the same or the factories sulioj-dinate thereto and shall by 
his wall appoint any person or person residing within the tow'iis 01 tluf limits thereof 
or the factories aforesaid to be Ins executor or executois that in such case the iMa^or’s 
Court within the distiict or piristliction wheieof such per.son shall happen h) die upon 
proof made of the due execution of the said wall shall and they are hereby authorized 
to grant probate of the said will under the seal of the said Couit whereby the person 
or persons so named executor or executors shall have full powder and ample aiithonti 
to act as executoi or executors as touching the debts and estate of his, her or their 
testator within the limits of trade granted to the said Compain' and wdiere any person 
shall die wdthm an> of the said Towns or Factones etc intestate or not having 
appointed some person or persons to be bis executor or executors residing within the 
said towns that mi either of these cases the said ]\ra\a)r’s Couit shall and the 
same is hereb.v empow’ered Jo grant letters of adniinisttation or lelteis of adminis- 
••.tration with an authentick cop} of the wall annexed etc etc ’’ 

The Supreme Court w'as established^n 1774, but it did not meet foi the i^urpose of 
transacting any business until January 1775 From January 1775 to July 17<S3 upwanls 
of 200 probates and administrations of the walls and effects of Ilindns and IMahomedans 
were granted 

It appears from the manuscript notes of IMr Justice Hyde that probate aifd letters 
. of administration were granted by the Supreme Couit, in that penod, because Hindus 
and Mahomedans w^ere British subjects wathiu the nieanmg of Clause 23 of the 
Charter In the first term of 1775 on an application of one Llioivdiafiny wadow of 
Bennaker Doss, for administration to the goods of her late husband, Mi. Justice fh’de 
made the following remarks: “Query, by me (John Hide) m what tight w’c can 
exercise any jurisdiction in granting iirobate of the will of a (lent 00 7 We cannot, 

I think, exercise jurisdiction as an ecclesiavStical Court, but amongst Christians ; 
therefore if we ha\e authoririq it must be by some other kind of authoritv for proving 
wills.’* Next year, in the 1st Term 1776, in the case of Commula, wa'dow’ of Kebnhmn 
^Dwse, a Hindu, the Court doubted, ’and took time to consider whtnhcr admin istuition 
of the goods of a Hindu Miould ever be granted. Tmpei C. J, and Chambers J thought 
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that the adnniiistt ator would 1 >u hound to adininislei accoithng to the Sialiik oj Dntfh 
butiiUi"^. Ia‘ TMaistic and 11 } dc JJ dilicrcd. IMr Juhticc H_\dc made llxc followin^s^ note * 

“It wUvS deteninne<l that tadimnivstralion of the j^oods of Hindus ‘^liould ])e x^ranted, and 
that the admnustrator would he hound to distnlaxte according to the Hindu customs.” 

In the same ntde-hook theie is atiother note upon the subject, dated the 17th Decemher 
1776. ‘‘Idle Chaitei dnects adinimstratioii to he granted to llritish subjects, and of “ ^ 
the goods (d Ihilish suh)ects deceased , therelore the Court giants adinimstratioii 
to the estates ol (>vufoos (us tcc// us oUici sums)d\ing in Calcutta, and to Gentoos ' *• 

inhahiting Calcutta, mljudging them lo be Uiitish suhiects “ 

Jl appeals fioin saiious cases that ilu‘ couit continued for seseial \ears up to 
July 178^, to exercise this imisdiction, and upon the same groundl'^M/ of 6emg 
lintLsh subiViis, In 177S, ph Teim, In the goods of Hifuiabufl (tosani, vSir lilijah 
Jmpes s<ud*~"”I was at first against gianting anv ^adnnnistiatkm to Hindus, thinking 
it would cieate confusion 1 accitled to the opinion ol othei Judges (Le Maistre and 
JJ ) agieed that administration to Hindus, under the description of British 
subjects should be gi'anted.” In ^781 an application for letter of administration in 
the (h)ods of Rajah Nanda Kuma} wa.^made by a creditor oi the Rajah The followdng 
are the entiies about it in IMr Justice H\'de’s Note-Book. * 

1781. I TliRH THURvSDAY NOVRMBKR 15th i;8i 

TTesent — Sir Robert Chambers and Mr. Justice Hide at 10 '25. 

hi the Hoods of Rajah Nandocomar Da eased. 

Mr. Hare. Moved to appoint a day to argue the caveat oi Rajah (kiordas the 
son of Nundo«kc>mar. 

The Petitioner had applied foi administration in older as he said to obtain pay- 
ment to himself of the money which had been paid on the Bonds for the Forgery of 
which Nundocoinar was hanged in the year 1775 about the month of July, 

Stf Robeit Chanibas. At this distance from Kngland I think w’e ought to take 
care to do nothing that may infringe the rights of the Crown. There is no officer of 
the Clown heie to take care of them, or to receive the forfeiture due to the King. 

We have no authoritv to do so, hut vet I think vve must take notice ol a fact so notorious 
as that Nundocoinar was executed for Felony, and the Bcclesiastical Court cannot 
grant administration of the Goods of a man executed for Felony. 

Hyde. It is open to aigiimeiit whether the Court inav grtint administration and 
how the fact shall he brought betoie the Court that wt^ma} take notice of it. It is* 
said this administration is applied for, to obtain payment of the inonev from the effect.^ 
of Nuiidconuir, which he had icceived on tlie foiged Persian Bonds for the Publica- 
tion of which he was hanged. 

If no person claims on the paiL of the King I do not know we ate under any 
ohligativni to take notice of the fofeiture. 

Whoever pos.sesses the Goods will be accountable to the King, when aii}' claim 
is made wdiclher it tie the Administrator or the son of the deceased. 

C/unnbmw— Thete is no objection to appointing !l day for argument of the caveat. « 

It cannot he heard in this sitting and the Ecclesiastical courts are strict in observing 
the distmelion of Terms and vx'icatioiis bet the first Thursdav in the next term be 
appointed for arguing the caveat. 

This matter again came up before the Couit on January 17, '^7^^ which the 
following is’ the entry „ 

, i7<S^ 1st Term. Janiiafv 17, "^7^^ * o 

hi the Goods of Rafah Mitndcomar Bahadur, Deceased, 

% 
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The Peiitioii of I>al.nt)\ iiid Doss. 

* The ca\eat of Rajah (iriuloss, 

The Telitioii slates Nniuloconuii was a British suhjeet, and died intestate. 

That BalgoMiid is a creditor as adininistiatoi of , 

Mr Davies, for the caveator Rajah Goordas olijected that it now appears 1)\ affidavit 
that Goordas is the only son of Nnudocomai , and that he was executed for Peloney 

Sii E. Dnpey I think Rajah Gooidas being the son is out ot the <|iiestion be- 
cause* he does not petition for adniinistiation. 

* ^-Irde. Cmfnx. 

, Millie to next ThUrsdav to consider Afterwaids time to next teini. 

^ There is no reference to this application in IMr. Justice Hide’s Note-Book foi the 
2nd Term 1782 , but there is the following entry abou^another application viz. In the 
Goods of Bcngaley Gaunicy, Mr Jmstice Hyde made the following note • — The person 
of whose goods administration is to be granted must hav'e been at his death a British 
subject, his being amenable to the jurisdiction oi the court is nothing to the purpose. 
AVe say, the inhabitants of this Town are all British .subjects, liccau.se the town w^as 
conquered by Admiral AA'atsoii and Col. Clive, but that does not extend to subordinate 
factories ” 

About this time the practice of granting proliates of Hindu and Mahomedan Wills 
ceased and the reason for the cessation of the exercise of the jurisdiction after June 
1783 has been given by Mr. Justice Ilydc In the goods of IJadjce IMiistapha (in 1791). 

^hllthough’* says Mr. Justice Hvde (Mi Justice Hyde’s Notes for 1791 .|th Term 
October 33. 1791 ) “in conformity to the piactice of the Mavois courts here and at 
IMadras and Bombay the court (vSupreme court at Calcutta) had granted hrobate and 
Administration of the goods of Hindus and Mahomedaiis from the establishment of 
this court on Saturday, October 22nd 1774 until the Statute of 21 Geo. Ill chaptei 
. (In IMr Justice Hyde’s note there is no mention of the chapter but it is cleai 

that he refers to 21 Geo HI c. 70 ) arrived here, (In July 1782. See Hyde’s notes.) 
which altered the jurisdiction of this court, and at that time the court resolved that 
the Statute was a prohibition of granting Probate of the Wills or Administration ot 
the Goods of Hindus or Mahomedaiis, and since that time it never has been done 

‘Tossibl}^ in some cases Wills may be proved bv suit in the Court of Bkiuity ” 

Prom 17S2-1816 theKe is an entn-e cessation of the piacticc of granting probates to 
Hindu AAhlls by the Supreme pourt In 1816 the Supieme Couit resumed the practice 
id granting probates and letters of administration to the Hindus and IMahoniedans 

In 1S19, 3rd Teini In the goods of^Behec Hay, a Mahomedan lady wdio died in 
Calcutta intestate, letters of administration were applied for on the pail of the Registrar, 
and Spankie A. G. and Mr. Compton, in opposition to the application, contended, 
that even under the general ecclesiastical authority of the court, theie w^as a marked 
distinction between foreign Phiropeans or Christians, and Mussulmans and Hindus, 
The laws of inheritance and succession of the latter being expressly leserved to them by 
the Charter and the Statute 21 Geo. Ill, and the majority of the couit (pfast C J. and 
Buller J.) not being satisfied that the registrar could take out administration to a 
IMussalman under the restriction in the Act, proposed that the matter should be referred, 
and some compromise was made. 

But whatever might have been the cause of the cessatitm in 1782, one thing is dear 
viz. that the Supreme Court acted in the matter upon the ground, that certain Hindus 
and Mahomedaiis, viz. those who resided in the Calcutta District, were aunpiised in 
the term “British subjects” in"§32-of the Charter. 

^ About the practice of granting Probate.s and Delters of Administration to Hindus 
and Mahomedaiis Sir B. Bast said (Paper delivered by vSir B. II. Ihust to the Bords’ 


Coiinmttee on liast India allans.) that the Hindus desired to obtain probato in some 
instances, and that Ch>Nerinnent had refused to pay money to one who claimed to be 
the lepresentative oi a deceased Tlindu, without assurance of Ins representative 
charactei , and that he ‘'could deMse no better method, in justice to both parties, than 
to admit the paity so claiming, at his own request, to deposit the will, as in registry, 
with pie registrar ol the eouit on the ecclesiastical side, and to adimuister a \oluntary 
oath at the Hindu executoi’s request, \crifying the \sill, and his own representative 
character but Iw way oi precaution, and that iio person might be misled by it, to 
attribute a greater authoritx than behuiged to such an act, I directed the registrar to 
draw up the veriilcation in wntmg, which was to he gi\en to the party by w^ay of 
.memorial oi his idaim, as having been made voluntarily , and noting that^he wall vsas 
iK)t regivdered, but voluntarili deposited as in registrj’ ” Sir lijd^ard hjast in a note 
a<lds 'Sve ha\e since permitted the Hindus to take Probate of wills, and lettcns of 
Administration, at their own fice-i|W'ill, but do not h^3ld it necessary for them in order 
to give title ” Thus w’C see that by the year 1816 the practice of granting piobate of 
Hindu Whlls was revived hut it w'avSs granted not on the same ground as before, le 
n granted not on the ground of jurisdiction, but on the ground of mere convenience 
and accommodation flow long the proceeding lasted upon the principle of mere 
convenience and accommodation does not precivSely appear , but it is clear that for some 
years previoUvS to November 1S32, the Court must have adopted the ground of jurrs- 
diction Between 1816-1833 the Supreme Court granted Probates and Tvetlers of 
Admimstration in 230 cases 

In 1833 this question w’as hnallv settled in the fhiod'? of Muttia Bcbec 

Thus we see that in the Presidency towns probates of the wills and lettcis of 
administration estatei> of deceased natives of India were granted undei the 

Supreme Court Chattels , but the reprCssentativ e stains conferred b\ such grants fell far 
short of that conferred bv similar giants in the cUvse of deceased European British 
sul>jects In 1867 Norman J held that a Hindu executor took nothing from any grant 
of the Court “TIis title” said that learned Judge {Shaio Btbt v Baldeo Das i B T R 
O J. 2^) ^'is founded sokdv and simph on the wall of the tevStator, considered as an 
instrument of gift. Except tor the purposes of evidence, the will of a Hindu does not 
require probate. As against those w^ho get the probate or oppose the grant 

of it, (it) is no doubt binding, as agaimst parties cited it is evidence, but it has no 
greater effect than the ordinary decree in a Civil Court against pensons w^'ho have no 
means of appealing in the suit or right to dispute the grant ” 

In the IMolfnsil the Bengal Ullls and Intestacy Regulation (Keg V of 1799) is 
the first British Indian enactment on this subject '^DoubTs having been entertained” 
runs the preamble of that Regulation “to what extent, and in wdiat manner, the 
judges of the Zillah and City courts of dcivan^y adaivlut in the provinces of Bengal, 
Behar, Orissa and Benares, are authorized to interfere in cases VA'herein the inhabi- 
tants of the above provinces may have left wills at their decease, and appointed 
executors^ to carry the same into effect , or mav have died intestate, leaving an estate 
real or personal , with a view to remove all doubts on the authorilv of the Zillah and 
City courts in .^such eases ; and to apply thereto, as far as possible, the principle 
prescribed in §15 of Reg TV of 1793, viz., that m suits legarding succession and 
inheritance, the IMnhomedan laws with respect to Mahomedans and the Hindu laws 
with reganl tt) Hindus, be the general rules for the guidance of the judges, the 
Vice-President in Council has passed the following regulation ” Under this Rcgiila- 
tirm executors of the wills of Tliudus and IMahomednns could take chaige of the estate 
of the deceased and procev^d in execution of their trust, without any application to 
the judges, or •other olTict'rs of Government. The courts pf justice were prohibited to 
interfere in such cja^es except on a regular complaPit Under certain circumstances 
the court could appoint an administiator for taking care of and managing the estate of 
an intestate and the administrator had to give security. Section VII of this Regula- 



tion contained the lule ioi the guidance of judges in ciuses oi persons d}ing intestate 
^and leaving petsonal propeity to winch thete nuiv he no claimant. 

Till the passing ot the Piobaie and Admtnt^ttalion let iSSi ihcie were no means 
of conferring upon any one a complete and conclusne title as lepieseiitative’ oi tin 
estate of a deceased Hindu, JMahomedan oi Buddhist or othei prison exempt Irom 
the operation of the Indian Succession Act. The operation ot the Uindii Wdh Ait, 
1870 was limited to the Tresidency Towns and hower Beng<'d and applies on!} hv 
cases of testamentary succession among Hindus. Outside the Pie.sidency towns then' 
waus no power to grant letters of Adimnisti ation in the case of Ilindws, I\rahomedans 
and Buddhi^s dying intestate. The grant of a certiticate under Act XXAdI of r80o 
made the person who had obtained it a lepresentatue only tor certain very limited 
pin poses ; i.e. foi tPe iecovei\ of detds, the receipt of interest and dividends on Govern- 
ment securities, bank Shares &c. ♦ 

From tins state of things much trouble and litigation lesiilled The heirs might 
be very numerous, their interests might diffei in degree , .some of them might be 
minors or otherwise incapacitated, others might he residing at a distance, the titles 
of some might | 3 e disputed, the vSettlemeiit of claims against the estate might thus 
be a matter of endless complication , the making ot a satisfactorv' title to any portion 
of it wdiich it might be necessary to sell might be impossible. A Hindu or Mahomedan 
wall, requiring no proof, need not be deposited for safe custody. The lesnlting oppor- 
tunities for forgery and fraudulent alteration were obiious. Kor could such an executor 
be compelled to exhibit an inventori’ or account of his testator’s estate except by the 
tedious, expeiivsiie and ha/aidotis piocess of a law' suit. The conse<iiience w'as that 
when the estate was too small to bear the costs of the suit, w’onK'ii, children and 
absenteCvS had no adequate check on the executor. Tlu' necessity devising some 
means of rcnio\ing these difficulties was 1 )umght to the notice of the Government of 
India w’ith the result that the P}ohafe and Idniuu.sfiatlo}! Aii was passeil in 1S81 
(See also author’s article ^Ad'vcJopmcut of lAitO of Testamenta) y 7 ’oa'cn of Hindii.s in 
BengaV* in 19 C h. J. 5911 — 6(ni etc.). 
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